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Editor’s Note: As this issue went to press, the Florida Legislature repealed the sales tax on 
services effective January 1, 1988, and replaced it by increasing the sales tax on goods from 5 
percent to 6 percent effective February 1, 1988. 


The Bar Must Take a Stand — Not on Politics, but on Principle 


The issue of a sales tax on professional 
services has come and gone, come back and 
at the time this article goes to press, lingers 
on as an issue for the Governor, the 
legislature and, most importantly, the 
people of this state. It is important for 
Florida Bar members to know and under- 
stand that the Bar lobbied—and will 
continue to lobby—for what it perceives to 
be the best interests of the public with 
respect to this issue, as well as other issues, 
affecting the administration of justice. 

During the 1986 Legislature, lawmakers 
voted to allow ail sales tax exemptions to 
sunset unless specifically reinstated by the 
1987 Legislature. The provision was that all 
professional services would be taxed, includ- 
ing legal services, unless the particular ex- 
emption was restored by the 1987 Legisla- 
ture. A21-member sales tax study commis- 
sion was formed to conduct a series of pub- 
lic hearings in order to make recommenda- 
tions regarding exemptions to be restored. 

The Florida Bar lobbied extensively last 
year to retain the sales tax exemption on le- 
gal fees. The tax was considered by the 
Finance and Tax Committee and the Ap- 
propriations Committee in both the House 
and Senate. Florida Bar members moni- 
tored and testified at those meetings. The 
Bar then lobbied lawmakers throughout the 
floor debates. 

Then, when the Sales Tax Study Com- 
mission hearing schedule was announced, 
The Florida Bar officers and staff marked 
their calendars. In February, your leader- 
ship testified on behalf of the Bar and legal 
consumers in Tallahassee. Staff and other 
elected Bar leaders attended each and every 
one of the hearings held in the state. And, 
it was during that time we began to feel that 
perhaps trying to exempt the consumer tax 
on legal services was like Don Quixote joust- 
ing with windmills. 


by Ray Ferrero, Jr. 


Our reasons for exemption were set forth 
directly and clearly: Jt is fundamentally 
wrong for the state to tax people who must 
resort to the legal system to protect life, lib- 
erty, property or redress harm or who re- 
quire the services of a lawyer for advice and 
counsel in our increasingly complex soci- 
ety with its myriad laws and regulations. 

However, judging by the response of 
some members of the commission and by 
the nature of their questions, the commis- 
sion, as a whole, never seemed to see or at 
least indicate that the legal profession is rec- 
ognizably different from other service pro- 
viders. Placing impediments on access to 
the courts or legal counsel raises constitu- 
tional questions. But, the attitude that ema- 
nated from the hearings by commission 
members was that the legal profession is like 
every other service, so the fees clients pay 
lawyers should not be exempted. Lawyers’ 
fees were not considered necessary services, 
allegedly unlike medical or social services 
fees. And, we began to suspect that because 
$94 million was expected to be raised by a 
tax on legal services, lawyers’ clients were 
“showpiece, deep-pockets for the services 
tax proponents.” And, who wants to lose 
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their showpiece or deep-pocket? 

That’s when your Bar leaders decided to 
open a new front through the courts. The 
Florida Bar filed suit in circuit court in Tal- 
lahassee on May 1, 1987. 

With the hearings behind, the court plead- 
ings soon to be filed, and the 1987 legislative 
session underway, the Bar intensified lob- 
bying efforts. Our primary goal was to edu- 
cate legislators why a sales tax on legal 
services was unconstitutional and bad so- 
cial policy. It was the Bar’s position to have 
taxes on all legal fees exempted. We made 
some headway — although total exemption 
was never a real consideration by the legis- 
lature. Some partial exemptions were put 
in various versions of the bill. However, the 
sales tax was like a phoenix arising from its 
ashes. There was the bill, the Glitch bill, the 
son of Glitch, and the grandson of Glitch. 
And, then there was the session, then the 
special session, then the extra special ses- 
sion. During the process, certain exemp- 
tions such as legal services related to child 
support, enforcement of civil rights and 
bankruptcy were restored. 

All the while, the Department of Reve- 
nue held a series of hearings on the admin- 
istrative rules to be put into effect regarding 
the collection of the sales tax. The Florida 
Bar represented its members and their cli- 
ents’ interests at all of those hearings. 

Representatives of the Department of 
Revenue came to the Bar Center on at least 
three occasions to confer with Bar leaders 
on the proposed rules and the effect on col- 
lections by lawyers. We assisted them in 
drafting emergency rules, explaining to 
them trust accounting requirements. 

We were able to convince state officials 
that if a particular expense was incurred for 
aclient and paid from his monies entrusted 
to a lawyer, those expenses should escape 
any double taxation. We are continuing 
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these efforts. 

But, as I said in the beginning, it just 
never seemed that the legislature was will- 
ing to consider exempting legal services as 
awhole. I truly believe that The Florida Bar, 
voluntary bar associations and individual 
lawyers did everything that could have been 
done to represent the interests of our clients. 
Each time I asked for your help, it was given 
and although the battle is not over, we are 
being heard! 

Although most of the publicity regard- 


ing legislative pressure centered on the ef- 
forts of the advertising and construction 
industries, it was the cumulative cacophony 
of voices including the Bar’s, tha. led the 


Governor, some legislators and the general. 


public to recognize that the sales tax on serv- 
ices was not the ideal solution to the state’s 
projected financial woes. Whether the sales 
tax on services as a whole is an appropri- 
ate vehicle to finance state needs may be 
beyond the scope of The Florida Bar’s leg- 
islative authority. That’s a strictly political 
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Most legal battles aren't 
won or lost in court. They're 
won or lost in the coffers of 
law libraries and in con- 
ference rooms—during the 
painstaking discovery and 
negotiation processes which 
precede and often forgo the 
need for a lengthy trial. 

Clearly being able to put 
together an argument that is 
superlative to your opponent's 
is crucial to winning a decision. 
Moreover, seeking out profes- 
sionals experienced in matters 
pertinent to a particular case 
can give you a winning edge. 

Price Waterhouse has a 
cadre of professionals dedi 
cated exclusively to assisting 
attorneys in numerous legai 
| phases from initial discovery 


Price Waterhouse 


through trial or settlement. 
For over 20 years they've 
provided cogent support on 
all types and sizes of cases 
including major corporate 
antitrust cases, individual 
breach of contracts, business 
valuations, professional lia- 
bilities and many others. 

Furthermore, PW Litiga- 
tion Professionals understand 
the unique problems of the 
litigation environment like 
relevant legal procedures, dis- 
covery work products and 
expert testimony rules. Rely 
on them for expedient analy- 
sis, assembly and presentation 
of business related facts to 
yield the most convincing 
arguments and beneficial out- 
comes possible. 
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Cross-Examination 
Development: 


To learn more about our 
Litigation Consulting Services, 
call Richard Skor at (305) 
381-9400 in Miami, (305) 
463-6280 in Fort Lauderdale, 
(305) 659-3133 in West Palm 
Beach or Chris Forhecz at 
(813) 223-7577 in Tampa. 

And win your major battles 
before you get to court. 


decision. The only facet of that particular 
tax of strict relevance to the Bar is the tax 
on legal services — and I can say unequivo- 
cally based on principle, we are in that fight 
to the end — be it in court or through the 
‘political process. 

In furtherance of those efforts, the Ameri- 
can Bar Association at its annual meeting 
in San Francisco, at the request of The Flor- 
ida Bar, adopted the following resolution: 
“... The American Bar Association, based on con- 
stitutional and policy considerations, opposes 
state or federal legislation that would authorize 
government agencies to levy a sales or use tax on 
professional services rendered by attorneys on be- 
half of their clients.” 

Our position may not be looked upon 
with favor by some members of the legisla- 
ture, but, as I said previously, the idea of 
taxing people’s right of access to the courts 
and to legal counsel is bad social policy and 
raises serious constitutional questions. In 
my judgment, each time the legislature, “cuts 
a deal” allowing another service out, the in- 
equity becomes worse and the arguments 
for retention weaker. 

It is now clear that the majority of Flor- 
ida’s citizens do not favor this tax. There- 
fore, we must continue in our efforts to have 
the tax, as it pertains to legal fees, repealed, 
the exemptions restored or, through the 
courts, have it declared unconstitutional. 

But it is an uphill battle. If a client doesn’t 
pay the sales tax on legal services, the De- 
partment of Revenue’s position is that the 
lawyer must forward the correct amount by 
the 20th of the month. Department staff 
members are advising lawyers to then use 
the legal methods employed in the collec- 
tion of bad debts to collect unpaid sales tax 
from clients. This clearly places the lawyer, 
who has a fiduciary relationship with a cli- 
ent, in an untenable position. It really strikes 
at the heart of the attorney-client relation- 
ship. Your Bar leadership and staff continue 
efforts to rectify such an insensitive and 
detrimental position. 


We lawyers, as individuals and as an or- 
ganized bar, must be ready to take a stead- 
fast stand for our clients’ rights and for what 
is right. When we oppose the imposition of 
the sales tax on legal services, it is for the 
client who feels he or she has suffered an 
injustice, is seeking redress and desperately 
wants counsel and help, without the state 
placing impediments, large or small, in the 
way. 

Our opposition is not based on the im- 
pact to the lawyer — it is not based on 
partisan politics — it is not based on po- 
litical considerations — rather, it is based 
upon principle. BJ 
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At The Fund, we believe there’s 
more to being Florida’s leading title 
insurer than simply selling more title 
insurance. 

Take our commitment to education, 
for example. In 1987 alone, we have 
offered over 150 courses and seminars, 
teaching proper closing and title exami- 
nation procedures to more than 3500 real 
estate professionals and attorneys across 
the state. 

We don’t have to shoulder this respon- 
sibility—other title insurance companies 
don’t. But we do it because we believe 
that strengthening the standards of the 
Florida real estate industry strengthens 
the professionalism of us all. 

Because we are Bar-related® our sem- 
inars offer our members more than in- 


hours of CLE credit over three 
years, our seminars answer a very 
important need for Florida attorneys. 
For more information on our seminars, 
please return the attached coupon today. Unlike 

our commercial competitors, we believe there’s 

more to selling title insurance than simply selling 

title insurance. Training the industry 

is just one of the ways we outclass 
our competition. 
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The Fund, think again. 
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struction alone. Of the five major courses 
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as well as CLE requirement credit. Mail to: Attorneys’ Title Insurance Fund, Inc. 
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Executive Directions 


Two reports will be coming before the 
Board of Governors for action this month 
that you will want to be aware of, and may 
want to comment on. 

The first report, from the Special Com- 
mittee on Designation and Certification 
Promotion, recommends the Board abol- 
ish the Bar’s designation program effective 
December 31, 1988. Under the leadership 
of Chairman Ben Hill III, Board member 
from Tampa, the committee undertook an 
extensive study of our two specialization 
plans, and found certification to be the bet- 
ter program for helping the consumer find 
a lawyer who is prepared to meet the 
consumer’s legal needs. The committee 
therefore recommends that designation be 
phased out, and that certification be ex- 
panded to cover all substantive areas of prac- 
tice. 

Some of the problems with designation 
cited in the committee’s report have been 
recognized by other Bar study groups. The 
Long Range Planning Committee reported 
in 1984 that the consuming public did not 
have a working understanding of the differ- 
ence between certification and designation. 
Having both programs confused the pub- 
lic, that committee found. Most recently, at 
the planning conference for the 1990s held 
last July, members of the Board met with 
section and committee leaders, and others 
active in the Bar and determined that 
certification should replace designation in 
as many areas as possible. 

Besides not being well-understood by the 
public, designation has other problems, the 
committee said. As you may have seen in 
the December | Bar News, participation in 
the designation plan has dropped off 
sharply over the years, as participation in 
the certification plan has grown. The com- 
mittee also felt that one of the purposes for 
having the designation program in place, to 
encourage our members to participate in con- 
tinuing education, will be met by the 
continuing legal education requirement 


Tell Us How You Feel on Designation and Solicitation 


by John F. Harkness, Jr. 


effective this month. 

Although there seems to be a consensus 
among Board members that the designation 
program is not as useful as it was when it 
began as The Florida Bar’s only specializa- 
tion plan 12 years ago, Board members are 
sure to debate the details of the future of 
both programs during their January 13-16 
meeting at the Omni Hotel in Orlando. 
This is where your input can be helpful. 

The second report the Board of Gover- 
nors plans to act on concerns the improper 
solicitation of clients. You have no doubt 
seen the growing number of newspaper 
articles on this subject, and know that it is 
a major concern of the Bar. President Ray 
Ferrero, Jr., has called the issue the grav- 
est problem facing the legal profession 
today, and many members of the Board 
agree with him. The image of lawyers as 
ambulance chasers should not, and will not, 
be tolerated by the vast majority of our mem- 
bers who do not engage in any form of so- 
licitation. 

Under the direction of Chairman Steve 
Zack, Board member from Miami, the Spe- 
cial Committee on Solicitation has devel- 
oped a list of recommendations you will 
want to note. The first, approved by the 
Board in November, suggested The Florida 
Bar join as amicus curiae in a case now pend- 
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ing before the U.S. Supreme Court. In that 
case, Shapero v. Kentucky Bar Association, 
the Court will review Kentucky’s prohibi- 
tion against direct mail solicitation. 

The Solicitation Committee feels there 
has not been established an adequate record 
of abuse in Kentucky, and recommended 
The Florida Bar share with the Court the 
abuses uncovered during the committee’s 
series of public hearings. The Board also 
approved expending funds to conduct a 
scientific survey to gauge public reaction to 
lawyer advertising, and to find out how wide- 
spread the practice of direct mail advertis- 
ing by lawyers is. The Bar is now in the proc- 
ess of finding an advocate experienced in 
practice before the Supreme Court to pre- 
sent its brief in the Shapero case. 

The remainder of the committee’s recom- 
mendations were held over by the Board for 
this month’s meeting, so the governors 
could have benefit of your comments. The 
most novel of the recommendations sug- 
gests lawyers be required to forfeit fees gar- 
nered from improperly solicited cases. 
Those fees would be paid into the Clients’ 
Security Fund. This has not been tried in 
any jurisdiction, to my knowledge, but the 
committee felt strongly that the measure 
could prove a strong deterrent to lawyers 
whose avarice outweighs their sense of pub- 
lic responsibility. 

The committee also has several recommen- 
dations for tightening existing direct mail 
advertising rules. Those changes would 
require that general direct mail advertising 
continue to be permitted, as it was before 
January | under DR 2-104(B) of the Code 
of Professional Conduct, with the follow- 
ing requirements: 1) the “advertisement” 
mark on the envelope and on the commu- 
nication itself must appear in red and be at 
least one-fourth inch in size; 2) direct mail 
communications may be sent only by regu- 
lar mail, and not by registered mail, cou- 
rier or other forms of restricted delivery; 3) 
the first sentence of the communication 
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Ervin, Jr., Steven J. Uhifelder; Third Circuit Thomas W. Brown: 

Fourth Circuit A. Hamilton Cooke; Fifth Circuit Robert E. 

_ Austin, Jr; Sixth Circuit James A. Baxter, Kenneth C. Deacon, 

Jr, Seventh Circuit Horace Smith, Jr; Eighth Circuit Robert 

O. Stripling, Jr; Ninth Circuit Darryl M. Bloodworth, Chandier 

_ R. Muller, Tenth Circuit Robert E. Pyle; Eleventh Circuit 

-- Patricia A. Seitz, Edward R. Blumberg, A. J. Barranco, Jr, 

Stephen N. Zack, Michael Nachwalter, Alan T. Dimond: Twelfth 

_ Circuit Daniel A. Cartton, Edwin T. Mulock Thirteenth Circuit 

‘Ben H. Hill Ii, Gary R. Trombley, Fourteenth Circuit Les W. 

Burke; Fifteenth Circuit D. Culver Smith Ili, Arthur G. Wrobie: 

_ Sixteenth Circuit Joe F. Mikias; Seventeenth Circuit James 

Fox Milier, Roger H. Staley, Harry G. Carratt; Eighteenth 

_ Circuit Elting L. Storms; Nineteenth Circuit George H: Moss; 

_ Twentieth Circuit John A. Noland; Out-of-State William L. 

Guzzetli, Tom Benham; President YLS, Bette €. Quiat: 

- President-elect YLS, David W. Bianchi; Pubiic Members, 
Witheimina L. Tribble, Ruth Ann Bramson. 


must state in capital letters, “If you have 
already retained a lawyer for this matter, 
please disregard this letter”; 4) lawyers may 
not state in direct mail ads that their com- 
munications have been approved by The 
Florida Bar or are permitted by The Fior- 
ida Bar. 

Also, the committee recommends adding 
to the rule the requirements that 1) lawyers 
using direct mail ads concerning personal 
injury law must enclose with their commu- 
nications a copy of the Statement of Client’s 
Rights set out in Rule 4-1.5, but with the 
signature line deleted, and an explanation 
of the enclosure in the same type size as the 
ad letter; 2) no contracts for representation 
may be mailed with the ad letter; 3) the 
advertisement must include a statement 


advising the client who will actually handle 
the case and/or trial of the matter. The adver- 
tisement also must include the statement re- 
quired by new Rule 4-7.3 concerning the 
availability of a writing setting forth the quali- 
fications and experience of the lawyer or law 
firm. 

Action on both the solicitation report and 
the designation report were delayed specifi- 
cally that you, the active members of The 
Florida Bar, might have a chance to let the 
leadership of the Bar know how you feel on 
these important issues. I hope that you will 
take a minute and let us know how you feel 
on the issues presented, either by contact- 
ing your Board of Governors representative 
or by writing to me at the Bar Center. We 
want to hear from you. 


Recovering attorneys Alcohol/Drugs 
Support groups are now meeting 


Ferrero, Jr., Ft. Lauderdale — 


weekly in Miami, Ft. Lauderdale, 
Sarasota, West Palm Beach, Vero 
Beach, Orlando, Tampa, Ft. Myers, 
Tallahassee and St. Petersburg. 


For details call: 


Florida Lawyers Assistance, Inc. 
800/282-8981 


@ Assistance in the Selection of Computer 
Equipment/Software for Time & Billing 

@ Assistance in the Selection of Word Pro- 
cessing Equipment/Software 

@ Assistance in the Selection of Real 
Estate Closing Software 

@ Implementation of Computers/Word Pro- 
cessing Equipment 

@ Combining Data Processing and Word 
Processing 


DON’T BUY A 
COMPUTER YET 


Talk to an Independent Law Firm Consultant First 
Too many law firms, large and small alike, have turned to automation 
only to find they made expensive mistakes. Regardless of your size, Our 
management support and consulting staff can help you avoid these costly 
errors and at the same time improve your office productivity. We’re objec- 
tive, non-affiliated with vendors, know what’s available and can optimize a 
computer installation to meet your specific needs. Our services are cost 
effective and include specific recommendations in the following areas: 


Education & Training on any Legal Software 
Conversion from Manual to Automated 


Systems 

Trust Account Analysis and Updating 
Recruitment of Personnel 

General Management Services 


Telephone Equipment Selection 
and Budgeting 


Substantive Law Software 


Call or write today for a no obligation consultation. You'll be glad you did! 


PROFESSIONAL MANAGEMENT SUPPORT, INC. 
P.O.BOX 915498 
LONGWOOD, FLORIDA 32791 
305-862-6422 
ABA/net 2766 
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Edward A. Moss _ 
son, Moss, Russo & Cohen, P.A. Ronnie H. Walker, 


Miami : Orlando 


"Robert O. Stripling Jr; Edna Caruso 
Stripling & Denson, P.A. Edna Caruso, P.A. 
Gainesville Palm Beach 


In 
‘Rumger Insurance 


RUMGER INSURANCE 


W. Carl Rentz Christian D. Searcy 
Rentz & Hendricks, Montgomery Searcy & Denney, P.A. 
= Miami “West Palm Beach 
Maurice Jay Kutnmer Mel Martinez 
Maurice Jay Kutner, PA. & 
N. Perenich Melvin F Frankel Rahert.Reckham Melvyn Frumkes 
Perenich & Carroll, P.A. 
COMPANY, 7677 DR. PHILLIPS BLVD., SUITE 201, OREANDO, FLORIDA 32819. (305) 352-6961 


America’s top legal research experts have created a revolutionary 


A uniquely coordinated 
system of comprehensive 
legal reference books that can 
help you zero in on information 
on any legal topic instantly. 


Now there’s an information-finding 
system that can help you find the 
resources you need to answer any 
legal question. 

Not only books, but audio and 
video cassettes, software, online data- 
bases, periodicals, and more. 

The Bowker Legal Reference Sys- 
tem can save hours of tedious search- 
ing by providing the precise infor- 
mation you need to find information 
in legal resources before you start 
your research. 


State-of-the-Art System 
Developed by Research 
Experts for the needs of Legal 
Professionals. 


This powerful new research tool is 
the result of two years of planning 
by R.R. Bowker Company, America’s 
oldest database publisher, and 
publisher of Books in Print. To in- 
sure the accuracy, usefulness and 
reliability of the system, Bowker has 
enlisted the help of a team of experi- 
enced legal editors, law librarians, 
indexers and researchers. 

Utilizing Bowker’s vast database 
resources, these experts have assem- 
bled a system composed of in- 
dividual components that work 
together to enhance your research 
capabilities: 


BOWKER 


LEGAL 


Prices are applicable in the U.S.., its territories, and in 
All invoices are payable in U.S. dollars. Prices 

dates are subject to change without prior notice. Applicab 
sales tax must be included. Shipping and handling will be added 
to each order at the owns rate: 5% of the net invoice 
amount, excluding tax, all orders. Minimum shipping and 


handling charge will | will be eS $0. U.S. Fax: 1-212-337-6970. Rest | 
of W Ltd., P.O. Borou 


Green, Kent TNS “SPH. 
884079. Please allow 4-6 weeks for delivery (book post 


Canada. 
and 


David G. Badertscher 


Law Books 
And 
Serials In Print 


A Multimedia Sourcebook 
1988 edition 


e@ Over 50,000 entries arranged by 
subject, author and title. 

e Books, software, online data- 
bases, periodicals and more. 

e Full bibliographic information, 
plus a list of publishers. 

e Includes descriptive annotations 
written by experienced attorneys. 

e Quarterly cumulative updates at 
no extra charge. 


3 vol. set/ISBN: 0-8352-2413-9 
List Price: $425.00 Pre-pub. Price: $361.25 


Index 
To Legal Books 


1988 edition 

e Almost 2,000 major law books 
indexed, listing exact page 
numbers where information is 
located. 

e Information merged by subject 
for easy access and verified inde- 
pendently. 

e Quarterly cumulative updates at 
no extra charge. 


3 vol. set/ISBN: 0-8352-2436-8 
List Price: $399.00 Pre-pub. Price: $339.15 
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Code Of Federal 
Regulations Index 


1988 edition 


e Boils down the 185 volumes of 
the CFR into its most frequently 
accessed topics. 

e Comprehensive coverage — yet 
it’s easy to use. 

e Cumulative updates provided 
quarterly at no extra charge. 


3 vol. set/ISBN: 0-8352-2439-2 
List Price: $399.00 Pre-pub. Price: $339.15 


Bowker 
Law Locators 


e Contains all the relevant sections 
of Law Books and Serials in . 
Print, Code of Federal Regula- 
tions Index and Index To Legal 
Books. 


e Focuses only on the legal area 
you need information on. 

e Small size and softcover binding 
make it easy for you to take them 
anywhere. 

e Updated annually. 

Tax Law Locator 
ISBN: 0-8352-2349-3 

Corporate Law Locator 
ISBN: 0-8352-2352-3 

Real Estate Law Locator 
ISBN: 0-8352-2351-5 

Estate Planning Law Locator 
ISBN: 0-8352-2350-7 

List Price: $39.95 each  Pre-pub. Price: $33.95 


Patrick Kehoe 


New York Supreme Court The American University 
dst Judicial District Washington College of Law 
| New York, NY Washington, DC 
William Murphy 
Helen P. Burwell Erick Low Kirkiand & Ellis 
Burwell Enterprises Center for Chicago, IL 
Houston, TX 
VA Dennis Stone 
Anne Butler University of Connecticut 
- Alston & Bird Peggy Martin School of Law Library 
| Atlanta, GA Mudge Rose Guthrie Hartford, CT 
Alexander and Ferdon, 
- Morris Cohen New York, NY Ex Officio =. 
Yale University Law A. Michael Beaird 
Library James Sprow! Butterworth Legal 


on 
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new system for conducting faster, more accurate research... 


Tate Advantage of Special 
Pre-Publication Savings by 
Ordering Now. 


Order The Bowker Legal 
Reference System before March 
31, 1988 and take advantage of 
special pre-publication savings that 
can save you hundreds of dollars on 
your purchase: 


e Save over $400 when you buy the 
complete System 


e Save 25% when you buy Law 
Books and Serials in Print, Index 


Bowker Legal Reference Publishing 245 W 

(] YES! Please send the books I’ve 

Regular 
Price 


OC Law Books and 
Serials in Print 1988 
0-8352-2413-9 (3 vol. set) $ 425.00 

DO Index to Legal Books 1988 
0-8352-2436-8 (3 vol. set) $ 399.00 

CL Code of Federal 
Regulations 1988 
0-8352-2439-2 (3 vol. set) $ 399.00 

CO ALL THREE SETS! $1,223.00 

CO ALL THREE SETS 
ON STANDING ORDER $1,223.00 

Bill us 
Purchase Order # 


to Legal Books and Code of 
Federal Regulations Index. Add 
an additional 5% by placing all 
three on standing order. 

e@ Save more than $45 when you 
buy any four Bowker Law 
Locators. 

e Add an additional 5% for any 
title you place on standing order. 


And save 15% off any individual 
title you purchase now. Examine the 
evidence for yourself. Order your 
Bowker Legal Reference System 
today and see what a powerful 
research tool it can be for you! 


. 17th St., New York, NY 10011 


Order Now To Save! 
Call Toll-Free, 


1-800-521-8110 


In Canada, call 1-800-537-8416. . 
In New York, Alaska and Hawaii, 
call collect 212-337-6934. 

Or Complete the Attached Coupon 
and return to: 


BOWKER 


LEGAL 


Bowker Legal Reference Publishing 
245 W. 17th St., New York, NY 10011 


ORDER BEFORE 3/31/88 AND SAVE! 


checked off: A733 Regular YouPay Standing 
You Pay Standing © Tax Law Locator . 
Only Order 0-8352-2349-3 $ 39.95 $ 33.95 
Corporate Law Locator 
0 0-8352-2352-30 $ 39.95 $ 33.95 oO 
$339 Real Estate Law Locator 
aed O 0-8352-2351-5 $ 39.95 $ 33.95 oO 
0) Estate Planning Law Locator 
$339.15 0-8352-2350-7 $ 39.95 $ 33.95 
$957.28 ANY FOUR LOCATORS $ 159.80 $119.85 
OO) ANY FOUR LOCATORS 
$856.10 ON STANDING ORDER $ 159.80 $111.85 
COMPLETE SYSTEM $1,382.80 $967.95 oO 


Tax exemption # 
0 Check/Money Order for $ 
CO Please charge my: (check one) 


(purchase order number must be provided). 


O Visa ©) MasterCard CO) American Express Address 
Acct. # Exp. date. City/State/Zip 
Phone ( ) 
Authorized Signature 


Name 


Title 


enclosed Firm/ Institution 


*Deduct 5% for any standing order. 
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Letters 


Collecting Personal Income Taxes 

As a member of both the New York and 
Florida bars, I read with great interest the 
excellent and highly informative article 
“New York’s Concept of ‘Residency’ Un- 
der Its Personal Income Tax Law” by E. 
Parker Brown II and Robert J. Hughes, 
Jr., in the November 1987 issue of the Jour- 
nal. 

I was particularly interested in the 
authors’ comments concerning the collec- 
tion by New York State of New York State 
income tax deficiencies from former domi- 
ciliaries of New York who have subse- 
quently become domiciliaries of Florida. 

I note the following comment in foot- 

note 13 by the authors: 
The Reciprocal Agreement Between Florida and 
New York for the Exchange of Tax Informa- 
tion, signed January 23, 1986, does not include 
information relative to New York’s personal in- 
come tax, but the writers understand that Flor- 
ida informally cooperates with New York in per- 
sonal income tax matters. 

The omission from that agreement of in- 
formation pertaining to New York’s per- 
sonal income tax appears to conform with 
F.S. §72.041 which authorizes another state 
to commence in a Florida court an action 
against a person in Florida and obtain a 
judgment against such person for sales, use, 
corporate income, and motor and other 
fuel taxes due the other state, but which 
does not specifically authorize another state 
to sue for collection of personal income 
taxes in a Florida court. 

I also advert to footnote 10 of the arti- 
cle which states as follows: 

10. If the individual ignores New York’s defi- 
ciency notice, a warrant, having the effect in New 
York of a judgment, will be filed with the clerk 
of the appropriate county and the Secretary of 
’ State and will become a lien upon the individ- 
ual’s property. N.Y. Tax Law §692(d). Addi- 
tionally, New York’s Tax Department hires col- 
lection agencies to pursue persons in Florida. 

The implication of the foregoing foot- 
note is that New York or any other state 
can legally enforce the collection of its in- 
come taxes against a person located in Flor- 
ida. However, I think that there is consid- 
erable doubt about this. Firstly, as stated 
above, F.S. §72.041 does not authorize an- 
other state to enforce collection of its per- 
sonal income taxes in a Florida court. 

Secondly, there does not appear to be 
judicial authority holding that another state 
may enforce its tax laws in a Florida state 
court. I refer to the annotation at 165 
A.L.R. 796, which indicates it to be the 
common law of most states that the courts 


of one state will not enforce another state’s 
tax laws in the absence of a statute specifi- 
cally authorizing such state’s courts to en- 
force another state’s taxes. In fact, the land- 
mark case on this point is a New York case, 
Colorado v. Harbeck, 232 N.Y. 71, 133 
N.E. 357 (1921), in which the New York 
Court of Appeals (the highest court of New 
York State) specifically held that it would 
not permit the State of Colorado to col- 
lect its taxes by an action brought in a New 
York court. Subsequently, New York 
amended its tax law to permit another state 
to enforce its taxes in a New York State 
court if the other state extends a like com- 
ity to New York. New York Tax Law §902. 

There is one Florida case, Burkman v. 
Taran, 4 Fla. Supp. 182 (Cir. Ct. Dade Co. 
1953), which has dictum indicating that a 
Florida court will enforce another state’s 
taxes. However, the court held that the 
other state could not collect its taxes be- 
cause the Florida statute of limitations 
against collection of taxes had run. Since 
that decision could have been made with- 
out the court first determining that it would 
enforce the other state’s taxes, I believe that 
the discussion in that case is clearly dic- 
tum. 

Under the circumstances, even though 
New York’s Tax Department may hire col- 
lection agencies to pursue persons in Flor- 
ida for the purpose of collecting New York 
State income taxes previously incurred by 
such persons when they were domiciliaries 
of New York, I am not at all sure that per- 


sons in Florida need feel obliged to acqui- 


esce in demands made by any such collec- 
tion agencies. Of course, if such persons 
still have property located in New York 
State, such property can undoubtedly be 
seized by New York for the purpose of col- 
lecting its taxes. 

I should be interested to know whether 
anyone else has any experience in connec- 
tion with an attempt by New York State 
(or any other state) to collect its income 
taxes from persons in Florida by legal 
actions commenced in Florida or by the use 
of collection agencies in Florida. 


LAURENCE A. SPELMAN 
New York, NY 


Florida’s New Services Tax 
Although I am sympathetic to Mr. 
Vickers’ (Fla. B. J. Oct. 1987) plight of see- 
ing hours of hard work and civic pride 
possibly flushed down the toilet due to the 
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indecisiveness of Florida’s “leaders,” I am 
not one to miss kicking a man when he’s 
down. It was not Rosanne Rosannadanna 
who coined the phrase “Never mind,” but 
Emily Litella. 


MIcHAEL J. PRovosT 
Naples 


Emily Litella: What’s all this fuss in the 
October 1987 issue [“Florida’s New Serv- 
ices Tax] about the Rows-and-Rows-of- 
Dancers’ Era? What do these young law- 
yers know about the Rockettes anyway? 

Chevy Chase: Miss Litella . . . 

Emily Litella: . . . and those June Tay- 
lor Dancers, why, I have more fun with 
my kaleidoscope! 

Chevy Chase: Miss Litella! Miss Litella! 

Emily Litella: What? What?? 

Chevy Chase: That’s “Rosanne Rosan- 
nadanna error.” 

Emily Litella: Oh. Never mind. 


LENORE SCHILLER 
Miami 


Law Includes Legal Assistants 

This letter is in response to a letter 
written by James A. Garland in the 
“Letters” section of your October 1987 
issue, concerning the inclusion of para- 
legal fees recoverable in connection 
with fees charged by the firm, wherein 
Mr. Garland quoted the case of Bill 
Rivers Trailers, Inc., vs. Robert J. Miller, 
489 So.2d 1139 (Fla. 1986). 

Please be advised that legislation was 
enacted, effective October 1, 1987, con- 
cerning computation of attorney’s fees. 
Said legislation states that in any ac- 
tion in which attorney’s fees are to be 
determined or awarded by the court, 
the court shall consider, among other 
things, time and labor of any legal as- 
sistants who contributed nonclerical, 
meaningful legal support to the mat- 
ter involved and who are working un- 
der the supervision of an attorney. 

This bill was enacted as House Bill 
535. I hope this will help other attor- 


. heys improve their small law firm eco- 


nomic performance in this regard. 


Vicki L. MurpHy, CLA 
Hollywood 


| 


Anticipatory 
Rehabilitation: 


Inconsistent Statements and Prior Convictions 


ssume you are defense coun- 

sel in acriminal jury trial. The 

state’s key witness takes the 
stand. Although hertestimony could bedam- 
aging, she has made a prior inconsistent 
statement. The prosecutor first elicits the 
witness’ observations of the crime. Then, in 
anticipation of a possible attack upon 
credibility, the prosecutor elicits the fact 
that the witness has given a previous incon- 
sistent statement. The prosecutor further 
elicits the explanation for the change in 
testimony: the defendant threatened to kill 
the witness if she told the truth. 

During the course of this testimony, you 
search for a proper objection to prevent the 
prosecutor from introducing the evidence 
on direct examination. Is the testimony rele- 
vant? Is the prosecutor impeaching his own 
witness? If not, is he bolstering credibility 
before it has been attacked? Finally, does 
the testimony’s prejudicial impact outweigh 
its probative value? 

This article examines the concept of “an- 
ticipatory rehabilitation,” a phrase recently 
coined in Bell v. State, 473 So.2d 734 (Fla. 
2d DCA 1986), aff'd, 491 So.2d 537, and sub- 
sequently approved on appeal by the Su- 
preme Court of Florida. The phrase de- 
scribes the prosecutor’s attempt to soften 
the blow of anticipated impeachment in the 
hypothetical situation above. The subject 
is timely, as the Supreme Court of Florida 
rendered all of its decisions in this area in 
the last half of 1986. The procedure is of par- 


Softening the Blow of 


by Mitchell Jay Rubin 


ticular interest to the trial judge and prac- 
ticing trial attorney because it has impor- 
tant implications for trial strategy. This ar- 
ticle suggests that the practice should be lim- 
ited to admitting the harmful “fact” but not 
allowing the “explanation” for the fact in 
advance of an attack of credibility. 


Conflict Between the District Courts 
of Appeal 

The first case to take up the subject of 
anticipatory rehabilitation in Florida was 
Ryan v. State, 457 So.2d 1084 (Fla. 4th DCA 
1984). In that case, the state’s “star witness” 
was questioned on direct examination about 
several inconsistent statements. Defense 
counsel’s objection that the state was im- 
peaching its own witness was overruled. On 
appeal, the state argued that it was not im- 
peaching its witness; rather, it was antici- 
pating the attack and confronting its own 
witness with his prior inconsistent state- 
ments. In this way, the witness could explain 
his earlier apparent untruthfulness. The 
Fourth District Court of Appeal opined that 
the tactic constituted impeaching one’s own 
witness, that the questioning offended the 
orderly procedure laid out by the Florida 
Rules of Evidence, and that it robbed the 
cross-examiner of an important strategic 
tool. 

The district court endeavored to explain 
this one-two punch: 


While it may not have been the prosecutor’s spe- 
cific intention to attack . . . credibility, the prose- 


cutor’s questions had the effect of impeaching. . . 
in one breath by showing the inconsistent state- 
ment, and in the next breath, rehabilitating . . . 
by allowing him to explain the reason he lied. 

Examination of F.S. §90.608 (1986) re- 
veals the problem with characterizing the 
prosecutor’s interrogation as impeachment: 
(1) Any party, except the party calling the wit- 
ness, may attack the credibility of a witness by: 

(a) Introducing statements of the witness which 
are inconsistent with his present testimony. 

The section allows a party—any party ex- 
cept the calling party—to attack the credi- 
bility of witnesses through various tech- 
niques such as exposing their inconsistent 
statements. The state, however, was not at- 
tacking credibility; the contention was that 
the witness was worthy of belief, not wor- 
thy of disbelief. Contending that someone 
is believable is not an “attack” on credibil- 
ity. 

The prosecutor had a dual purpose. First, 
the prosecutor wanted the existence of the 
inconsistencies before the jury to ease their 
impact. Second, he wanted to get the ex- 
planation into evidence to show that the 
witness had good reasons for making incon- 
sistent statements. By previewing the 
defense counsel’s forthcoming attack on 
the witness’ testimony, the prosecution 
could explain that the witness was forth- 
right, had good reason for changing his 
story, and should be believed. Thus, a 
realistic assessment of the prosecutor’s 
conduct is that he was attempting to make 
relevant the explanation for the witness’ 
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previous inconsistent statements. In order 
for the explanation to be relevant, the fact 
that inconsistencies existed had to be made 
known. 

The trial procedure was struck down a 
second time by the Fifth District Court of 
Appeal in Price v. State,469 So.2d 210(Fla. 
Sth DCA 1985), rev'd, 491 So.2d 536. Inthat 
case, a witness testified during the first trial 
that she had not received Quaaludes from 
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the defendant. The first trial resulted in a 
mistrial. At the second trial, the state called 
the same witness who testified that the de- 
fendant gave her two Quaaludes. Over 
objection, the prosecutor further elicited 
from the witness her admission that she had 
made a prior inconsistent statement at the 
first trial, that the prior sworn statement was 
not true, and that she had made the prior 
untrue statement because a third party had 
twice threatened to shoot her if she told the 
truth about receiving Quaaludes from the 
defendant. 

On appeal, the state argued that it had 
merely anticipated the impeachment and ex- 
plained the prior inconsistent statements in 
advance. It cited authority which held that 
“a witness impeached on the basis of a prior 
inconsistent statement may endeavor to ex- 
plain that the prior statement was made 
when the witness feared bodily harm.” The 
court rejected the state’s argument because 
the witness had not yet been impeached. 


The State’s. argument might have merit if the tes- 
timony it elicited had come after Ms. Miller had 
in fact been impeached by the defense with her 
prior inconsistent statement and the State was seek- 
ing to rehabilitate her. However, here the tes- 
timony came in during the State’s case in chief 
and thus was untimely and improper. 


The court explained that defense coun- 
sel often quite reasonably do not impeach 
a particular witness because the defense 
knows that the evidence that the state is en- 
titled to present on rehabilitation of its wit- 
ness will be more harmful to the defense than 
any benefit derived from impeachment of 
the witness. 

Thus, the facts in Price added a new di- 
mension to Ryan. While in both cases prose- 
cutors attempted to soften the blow of prior 
inconsistent statements by revealing them 
on direct examination, Price involved a 
highly prejudiced explanation for an incon- 
sistency. It is one thing for a witness to 
explain the inconsistency by saying that he 
made a mistake or intentionally lied because 
he feared prosecution. It is quite another for 
the witness to explain that the defendant or 
his agent threatened him with bodily harm 
if he told the truth. In the latter case, the 
implication is clear: the defendant is guilty 
or he would not have threatened the wit- 
ness. 

Both the Price and Ryan decisions dis- 
approved of the procedure of anticipatory 
rehabilitation and were available to the Sec- 
ond District Court of Appeal when it 
reached acontrary decision in Bell. Bellcon- 
cerned two men, Bell and McBride, who 
were arrested and charged with trafficking 
cocaine. McBride entered a guilty plea and 
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stated under oath that Bell had not partici- 
pated in the crime. Later, at Bell’s trial, 
McBride testified for the state. Attempting 
to lessen the impact of McBride’s incon- 
sistent statements, the prosecutor, during 
direct examination, elicited from McBride 
both the fact that he had initially lied and the 
explanation for the lie. McBride testified 
that he initially lied to protect Bell. The trial 
court overruled defense counsel’s objection 
that the prosecution was impeaching its 
own witness. The district court affirmed, 
denominating the testimony as “anticipa- 
tory rehabilitation.”! 

Wedo not, however, preceive the prosecutor’s ques- 
tions and McBride’s explanation of the reason 
for his earlier inconsistent statements to be im- 
peachment. Indeed, it is evident the state was seek- 
ing to enhance or shore up McBride’s credibility 
by candidly disclosing that at an earlier time he 
had fabricated the story that Bell was not involved 
in the crime. 

Having dismissed the contention that the 
prosecutor was impeaching its own witness, 
the court dealt with the concern that antici- 
patory rehabilitation robs the defense of the 
opportunity to pursue inconsistencies. Af- 
ter examining the trial transcript, the court 
concluded that in fact comprehensive ex- 
ploration into the circumstances surround- 
ing the initial sworn statement had taken 
place on cross examination. Consequently, 


_ no prejudice resulted. In reaching its con- 


clusion that no prejudice resulted to the de- 
fendant, the court applied a “totality of the 
testimony” test: “On balance, the rehabili- 
tative inquiry undertaken during McBride’s 
direct examination, rather than upon redi- 
rect questioning, did not alter the totality 
of the testimony heard by the jury nor did 
it impair the jury’s task of determining the 
truth.” 

Recall that McBride’s explanation for the 
inconsistent statement was his friendship 
with Bell. Had this explanation not been elic- 
ited, there would have been little difference 
in the result because the explanation did not 
make the witness’ testimony any more 
prejudicial. In the court’s parlance, the 
“totality of the testimony” was not altered. 

As stated, the Bell court chose not to fol- 
low Ryan. Rather, it labeled its sister court’s 
discussion of anticipatory rehabilitation as 
dictum and found “adequate support” un- 
der “analogous circumstances” in federal 
cases and in one sister court decision.? Nor 
did the Bell court address the Fifth District’s 
Price decision rendered two weeks earlier. 
That judicial oversight may have proved criti- 
cal because the discussion in Price was not 
dictum and the sister court case cited as ade- 
quate support was not cited by its own court 
in Price. 


Mark A. Henke | 
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Anticipatory rehabilitation was disap- 
proved of by the Third District in Lawhorne 
v. State, 481 So.2d 19 (Fla. 3d DCA 1985), 
rev'd, 500 So.2d 519, when the facts varied 
significantly from those of the previous 
cases. In Lawhorne, the state had already 
put on its case in chief. The defendant was 
testifying on direct examination and defense 
counsel was anticipating impeachment 
based on prior convictions. Defense coun- 
sel was permitted to elicit the existence of 
the prior convictions. The trial court, how- 
ever, did not allow the defense attorney to 
question about the specifics of the convic- 
tions.3 In order to preserve the objection, 
defense counsel proffered explanatory tes- 
timony to the effect that each of the defen- 
dant’s multiple previous convictions had 
been entered on a plea of guilty. The desired 
implication was that because the defendant 
had admitted guilt in the past, he must not 
be guilty of the present charges which he spe- 
cifically contested and denied on the stand. 
Thus, Lawhorne differed in posture on ap- 
peal in that it involved prior convictions 
instead of inconsistent statements, a crim- 
inal defendant instead of a witness, and, 
most significantly, unlike the previous 
cases, the trial court refused to allow 
anticipatory rehabilitation. 

Affirming the trial court’s decision, the 
court stated that questions concerning the 
specifics of the convictions were “untimely 
and improper.” 

Thus, before Bell reached the Supreme 
Court of Florida, the district courts of ap- 
peal stood three to one in favor of not 
allowing the practice of anticipatory reha- 
bilitation. Because the Second District’s 
opinion in Bell relied on federal case law and 
that view prevailed in the Supreme Court of 
Florida, a review of federal case law is in 
order. 


Federal Decisions 

Whether the cases involve prior convic- 
tions or prior inconsistent statements, the 
federal courts do not allow wholesale ex- 
planation on direct examination. In the re- 
lated area of cooperation agreements, the 
circuit courts of appeal are split on the ques- 
tion of admissibility on direct examination 
when the agreements contain bolstering lan- 
guage. 

A. Prior Convictions—It is settled in the 
federal courts that a witness’ prior con- 


The circuit courts of 
appeal are split on the 
question of admissibility 
on direct examination 
when the agreements 
contain bolstering 
lanquage 


victions may be brought out on direct ex- 
amination.‘ This practice “prevent[s] the 
defense from creating a misleading impres- 
sion, or the jurors from thinking, that the 
government is seeking to keep something 
from the jury.”> The decisions condone re- 
vealing the bare existence of a prior convic- 
tion.® Occasionally, however, the opponent 
or the proponent desires to go into details 
“in order to enhance or diminish the effect 
of the conviction.” The rule is similarly well- 
established that the opponent may not in- 
quire if the basic information concerning the 
convictions has been acknowledged by the 


witness.’ There is a split of authority as to 
whether the proponent may do so.? Even 
in those circuits that allow a brief explana- 
tion, it appears that the prior conviction 
must be offered as impeachment in order 
to justify the explanation on redirect 
examination. 


Whether the witness is or is not a defendant, if 
the opposing party introduces his previous con- 
victions we think the witness should be allowed 
to make such reasonably brief “protestations on 
his own behalf as he may feel able to make with 
a due regard for the penalties of perjury.”!° 


In short, there is no federal authority for 
allowing an explanation for a conviction on 
direct examination. 

B. Prior Inconsistent Statements—Fed- 
eral cases have not directly discussed the ad- 
missibility of prior inconsistent statements 
on direct examination. It is clear that wit- 
nesses who have been impeached with prior 
inconsistent statements may explain the in- 
consistency either when first confronted with 
it On cross examination or on redirect ex- 
amination.'! The cases of United States v. 
Smith, 490 F.2d 789 (D.C. Cir. 1974), and 
Throckmorton v. St. Louis-San Francisco 
Ry., 179 F.2d 165 (8th Cir. 1950), cert. de- 
nied, 339 U.S. 944, affirmed the rejection 
of evidence because of the order in which 
it was offered. 

C. Cooperation Agreements—The con- 
cept of anticipatory rehabilitation is more 
fully developed in the area of cooperation 
agreements. A cooperation agreement is a 
contract between a witness and the govern- 
ment. The witness promises to testify. In ex- 
change, the government promises a lesser 
charge, immunity or reimbursement for 
costs. The effect of an agreement on a wit- 
ness’ credibility tends to cut both ways.!2 
On the one hand, the agreement’s existence 
cuts against the witness’ credibility by show- 
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ing that the witness’ devotion to the truth 
may be threatened by great personal gains 
to be secured by testifying in the manner de- 
sired by the government.!3 Conversely, the 
agreement may aid the government by indi- 
cating that the government has special 
knowledge of the truth and is assuring its 
revelation; it may indicate that the witness 
possesses extraordinary knowledge; or it may 
contain self-serving promises to submit to 
a lie detector test and to testify truthfully.'4 

It is now generally recognized that the ex- 
istence of an agreement “may be elicited by 
the prosecutor on direct examination so that 
the jury may assess the credibility of the wit- 
ness the government asks them to believe.”!5 
The issue is how far the government may 
go in eliciting the details of the agreement 
on direct examination in anticipation of an 
attack on credibility. Significant develop- 
ment of the law in this area began in the 
Second Circuit. 

Anticipating an attack on credibility 
based on a protective custody agreement, 
in United States v. Burton, 525 F.2d 17 (2d 
Cir. 1975), the prosecutor elicited from a wit- 
ness the fact that she was in protective 
custody because her life had been threatened. 
The court stated that “such potentially preju- 
dicial testimony . .. should not have been 
brought out on direct examination solely 
in anticipation of an attack on credibil- 
ity....”'© Contingently relevant, highly 
prejudicial testimony should be held in re- 
serve until the contingency is realized. 

In United States v. Arroyo-Angulo, 580 
F.2d 1137 (2d Cir. 1978), cert. denied, 439 
U.S. 913, the prosecuting attorney intro- 
duced a cooperation agreement during the 
direct examination of the government’s star 
witness. A line of cases from the Second Cir- 
cuit and others upheld the admissibility of 
cooperation agreements on redirect exami- 
nation after the witnesses had been “ravaged 
on cross-examination.”!7 Speaking to the 
timing of admissibility, the court stated that 
“the admission here patently runs afoul of 
the well established rules of evidence that 
absent an attack on the veracity of a wit- 
ness, no evidence to bolster his credibility 
is admissible.”!® Significantly, however, the 
court held that “in view of the inevitability 
of defense counsel’s attack on . . . credibil- 
ity and the formidable assault which in fact 
was made in the defense openings, cross- 
examination and summations, the error in 
timing . . .” did not require reversal. !9 

The language in the Burton and the Ar- 
royo-Angulo decisions seems to have 
opened the door to introducing the existence 
of cooperation agreements on direct exami- 
nation. The circuits are now in accord that 


cooperation agreements themselves are ad- 
missible on direct examination at least in 
anticipation of impeachment.2° However, 
there is a split in authority as to whether the 
entire agreement should be introduced dur- 
ing direct examination.?! 

In order to avoid improper bolstering of 
a witness’ testimony on direct examination, 
the rule in the Second Circuit is that “the 
government may not introduce the entire 
cooperation agreement,on direct examina- 
tion of its witness since the witness’ credi- 
bility has not been attacked and the entire 
cooperation agreement bolsters more than 
itimpeaches.”?2 The Ninth Circuit follows a 
similar, though not identical, rule.23 The Elev- 


The Supreme Court of 
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the use of anticipatory 
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enth Circuit takes the view that the gov- 
ernment should be able to inform the jury 
of the agreement but that bolstering state- 
ments should be redacted until after impeach- 
ment.”4 

The First, Fourth, Fifth, Sixth and Sev- 
enth Circuits take a more liberal view. 
They allow eliciting plea bargain or immu- 
nity agreement promises to testify truthfully 
on direct examination regardless of whether 
impeachment is anticipated. These circuits 
reason that “introduction of the entire plea 
agreement permits the jury to fully consider 
the possible conflicting motivation under- 
lying the witness’ testimony and thus enables 
the jury to more accurately assess the wit- 
ness’ credibility.2° Translated into everyday 
language, the rationale is that the govern- 
ment cut a deal with the witness, and it ought 
to be allowed to fully disclose the terms of 
that deal. 

In sum, the existence of prior convictions, 
prior inconsistent statements and coopera- 
tion agreements may be put before the jury 
on direct examination. There is no direct 
authority in federal case law for the admis- 
sibility of an explanation for prior convic- 
tions or prior inconsistent statements on di- 
rect examination. The rule against bolstering 
credibility before it has been attacked is alive 
and well. The federal courts do not consider 
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revelation of the existence of a prior incon- 
sistent statement or a prior conviction, as 
compared to an explanation, bolsterihg. In- 
roads, however, have been made in the area 
of cooperation agreements to the point 
where a majority of circuits which have con- 
sidered the question allow the entire agree- 
ment into evidence on direct examination. 
There are differing views of the correct pro- 
cedure for limiting bolstering language in 
those circuits that prohibit bolstering lan- 
guage. Significantly for Florida courts, the 
Eleventh Circuit requires redaction of bol- 
stering statements when the agreement is 
introduced on direct examination. 


Resolution of the Conflict in the 
Supreme Court of Florida 

The Supreme Court of Florida resolved 
the conflict amount of the districts by sanc- 
tioning the use of anticipatory rehabilita- 
tion in cases when impeachment by prior 
inconsistent statement or prior conviction 
is expected. 


In Bell v. State, 491 So.2d 537 (Fla. 1986), 
the court reviewed the purpose of the chal- 
lenged testimony. The court agreed with the 
Second District’s appraisal that the purpose 
of the testimony was not impeachment; it 
was “to take the wind out of the sails of a 
defense attack on the witness’ credibility.” 
Since credibility is always in issue, the Evi- 
dence Code does not prohibit a party from 
mitigating the impact of inconsistent state- 
ments “likely to be introduced.” The fact that 
the evidence is “likely to be introduced” on 
cross-examination assures that the issue is 
only one involving order of presentation. 
The tenor of the court’s opinion was that 
the order of presentation was merely a mat- 
ter of tactics. 


Justice Barkett concurred in the result in- 
sofar as the majority’s opinion was “limited 
to admitting only the prior inconsistent state- 
ment” because it was not impeachment.’ 
She reasoned that the proper objection 
would have been that the testimony was ir- 
relevant. While the majority characterized 
the purpose of the testimony as taking the 
“wind out of the sails,” in more conventional 
terms Justice Barkett stated that “[t]he pur- 
pose of eliciting the testimony was to rehabili- 
tate the witness.” She explained the prob- 
lem with the evidence: 


Such testimony, however, is not relevant until the 
opposing party places the trial testimony of the 
witness in issue by confronting the witness with 
a prior inconsistent statement. The attempt to 
“soften the blow” by eliciting the damaging testi- 
mony on direct anticipates that the opposing party 
will place the matter in issue and thus make the 
rehabilitation relevant. 


{ 
4 
| 
i 

i 

| 


Justice Barkett agreed with the Ryan 
court that the practice of admitting testi- 
mony when relevancy depends on the op- 
position’s actions “scramble[s] the orderly 
procedure laid out by the Florida Rules of 
Evidence. . . .” She agreed with the major- 
ity, however, that if the inconsistent state- 
ment was definitely going to be put in evi- 
dence, no prejudice resulted from its being 
offered on direct examination. 

Her real concern, however, was not with 

admission of the prior inconsistent state- 
ment. Rather it revolved around admission 
of the explanation for the prior inconsis- 
tent statement. Therefore, Justice Barkett 
proposed to allow objecting parties to waive 
the use of the impeachment evidence on 
cross examination: 
Rather than automatically admitting such contin- 
gently relevant evidence, I would allow evidence 
of prior inconsistency during direct examination 
unless the opposing party waives the use of such 
evidence during cross examination. If a jury is 
going to hear it, it matters not when it is heard. 
The choice of whether the jury hears it, however, 
should be left to the party who has the right to 
submit the issue to the fact finder or to waive it. 

The suggestion seems completely com- 
patible with the majority’s opinion. The only 
basis for allowing the testimony on direct 
examination was that it was anticipated on 
cross examination. If it was waived, it can- 
not be anticipated. In the majority’s view, 
it would not qualify as “likely to be intro- 
duced.” 

The court next decided Sloan v. State, 491 

So.2d 276 (Fla. 1986), and State v. Price, 
491 So.2d 536 (Fla. 1986). The import of 
Sloan was that the court adopted the “to- 
tality of the testimony” test started by the 
Second District in its Bell opinion. The im- 
port of Price was that the court disapproved 
the reasoning to the extent that it conflicted 
with Bell, but approved of the result and the 
reasoning insofar as it applied F.S. §90.403 
(1985), to a witness’ explanation for an in- 
consistent statement. 
Here, the objectionable evidence ostensibly came 
into explain the prior inconsistent statement. Care 
must be taken, however, not to allow the intro- 
duction of unduly prejudicial evidence simply be- 
cause the evidence is admissible under a differ- 
ent rule. We find that the probative value of the 
third party threats to Miller, introduced by the 
state on direct examination, is far outweighed by 
its prejudicial impact.28 

Hence, trial courts should employ cau- 
tion when allowing explanations on direct 
examination for inconsistent statements. 

In Brookings v. State, 495 So.2d 135 (Fla. 
1986), the defendant was charged with first- 
degree murder. He had been employed by 
a man named Murray to kill a witness in 
an unrelated trial. Murray also hired a wit- 


ness in Brookings’ trial to give false testi- 
mony concerning the facts of the case. Be- 
fore the trial, the witness gave a sworn 
statement which resulted in a perjury charge. 
Thecharge was dropped in exchange for his 
truthful testimony. On direct examination, 
the prosecutor elicited from the witness the 
fact that he had been arrested for perjury. 
Further, the prosecutor ex plored the circum- 
stances surrounding the charges. The court 
held that the testimony was impeachment 
and was, therefore, permissible. 

The most recent decision is Lawhorne v. 
State, 500 So.2d 519 (Fla. 1986). Recall, in 
that case the criminal defendant was pre- 
cluded at trial on both direct and redirect 
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examination from explaining that he had 
pleaded guilty in his six prior convictions. 
The Third District affirmed. 

The Supreme Court of Florida reversed, 
holding that the defendant should have been 
permitted to mitigate the impact of the con- 
victions on either direct or redirect exami- 
nation.?9 The decision is significant because 
it highlights a trial court’s discretion: an ex- 
planation in anticipation of impeachment 
is permissible to the extent the same expla- 
nation would be allowed on redirect exami- 
nation. The trial court can refuse to allow 
anticipatory rehabilitation on direct, if it per- 
mits rehabilitation on redirect examination. 

This result logically flows from the total- 
ity of the testimony test adopted in Sloan. 
The trial court will only be reversed if the 
totality of the testimony is changed. The or- 
der of testimony is within the trial court’s 
discretion. 


Conclusion 

The Supreme Court of Florida has cre- 
ated an exception to the legal maxim that 
absent an attack on credibility no sustain- 
ing evidence is allowed, by sanctioning the 
use of explanatory testimony on direct ex- 
amination when impeachment is likely and 
the explanation is not unduly prejudicial. 
In doing so, Florida leap-frogged the posi- 


tion of federal decisions which allow the ex- 
istence of the damaging facts on direct but 
not explanations for them. Implicit in the 
federal decisions is the rationale that ex- 
planations constitute bolstering. The court 
has also sanctioned the introduction of aco- 
operation agreement containing bolstering 
language on direct examination. Admission 
of an agreement containing bolstering lan- 
guage on direct examination is contrary to 
the redaction procedures required by the 
U.S. Court of Appeals for the Eleventh Cir- 
cuit. 

The court has not indicated what effect 
anticipatory rehabilitation has on redirect 
examination. When the trial attorney’s ob- 
jection to anticipatory rehabilitation is over- 
ruled, she might keep the scope of cross 
examination limited and argue that the op- 
ponent is precluded from redirect examina- 
tion on the matter that was rehabilitated in 
advance. 

Whether one agrees or disagrees with this 
change in evidence law, it is clear that the 
change was premature. But for the Second 
District’s misreading of federal case law, and 
its oversight of a sister district’s contrary hold- 
ing, there would have been no conflict for 
the Supreme Court of Florida to resolve. 

The trial judges of the state should avoid 
the difficulties of determining when an ex- 
planation is unduly prejudicial by not al- 
lowing explanations until after the attack 
on credibility. This posture would avoid re- 
versible error and would strike a balance be- 
tween trial tactics and the law of evidence. 
If the trial judge decides to allow the use of 
anticipatory rehabilitation, it should be 
limited in scope to that which would be 
allowed on redirect examination. B 


'The phrase is an oxymoron. While “an- 
ticipate” means to occur in advance, “rehabilitate” 
means to restore, reestablish or reinstate. WEB- 
STER’S THIRD NEw INTERNATIONAL Dictionary (4th 
ed. 1976). Taken literally, the phrase means to 
restore in advance. 

2 Citing United States v. Hedman, 630 F.2d 
1184, 1198 (7th Cir. 1980), cert. denied, 450 U.S. 
965 (1981); United States v. Medical Therapy Sci- 
ences, Inc., 583 F.2d 36, 39-40 (2d Cir. 1978), 
cert. denied, 439 U.S. 1130(1979); Sneed v. State, 
397 So.2d 931, 933 (Fla. Sth D.C.A. 1981) (in- 
volving bare fact of prior conviction). 

3 If defense counsel elicits the true fact of prior 
convictions, the state is precluded from further 
exploration on cross examination and defense 
counsel is precluded from explaining the convic- 
tions on redirect examination. See Leonard v. 
State, 386 So.2d 51, 52 (Fla. 2d D.C.A. 1989); 
Sneed v. State, 397 So.2d 931, 933 (Fla. Sth 
D.C.A. 1981). 

4 United States v. Freeman, 302 F.2d 347, 350 
(2d Cir. 1962), cert. denied, 375 U.S. 958 (1963) 
(“Of course, it was proper for the government to 
bring out on direct examination the criminal re- 
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cord of its witness. United States v. Murray, 297 
F.2d 813 (2d Cir. 1962). Not to have done so would 
surely have subjected the prosecution to criticism. 
The matter of informing court and jury about in- 
formation of such clear relevance as the criminal 
record of a witness called by the prosecution is 
not something which is to be reserved for the pleas- 
ure and strategy of the defense. Whatever the rule 
may be with respect to the permissible limits for 
cross examination of a witness or a defendant, 
see United States v. Tomaiolo, 249 F.2d 683, 687, 
692-94 (2d Cir. 1957), United States v. Provoo, 
215 F.2d 531, 536-37 (2d Cir. 1954), it is usually 
proper and desirable that the party calling a 
witness with a criminal record should elicit such 
information on direct examination. United 
States v. Stroble, 431 F.2d 1273, 1275 (Sth Cir. 
1970); United States v. Chaunley, 376 F.2d 57 (7th 
Cir. 1967), cert. denied, 389 U.S. 898 (1967).”) 

5 United States v. Del Purgatorio, 411 F.2d 
84, 87 (2d Cir. 1969). 

6 Jd. at 87 (affirming revelation of criminal 
record on direct examination). 

7 United States v. Plante, 472 F.2d 829, 832 
(ist Cir. 1973), cert. denied, 411 U.S.950(1973). 

8 See United States v. Wolf, 561 F.2d 1376, 
1381 (10th Cir. 1977); Tucker v. United States, 
409 F.2d 1291, 1294, N.1 (Sth Cir. 1969). (“{U]nder 
the Federal Rules, cross-examining counsel can 
go into the nature of the crimes, the courts and 
the date of the offenses, even if the witness an- 
swers truthfully.”) C. EHRHARDT, FLORIDA 
Eviwence, s. 610.5(2d ed. 1984). 

9 Id.; Annot. 166 A.L.R. 211; MccorMicK ON 
Evipence, ss. 43 (3d ed. 1984). 

'0 United States v. Boyer, 150 F.2d 595 (citing 
Wicmore on Evipence 3d Ed., s. 1117(3) [empha- 
sis added]); see also Dryden v. United States v. 
Pinna, 229 F.2d 216,219 (7th Cir. 1956); Witten- 
berg v. United States, 304 F.Supp. 744(D. Minn. 
1969); but cf., United States v. King, 452 F.2d 
778, 780 (10th Cir. 1972) (where conviction was 
brought out on direct and court stated explanation 
was within discretion of trial court); United States 
v. Edmonds, 524 F.2d 62, 64(D.C. Cir. 1975) (ex- 
planation on direct but no objection). 

'! Fep. R. Evi. 613; United States v. Pritchard, 


458 F.2d 1036 (7th Cir. 1972), cert. denied, 407 
U.S. 911 (1972); United States v. Scandifia, 390 
F.2d 244 (2d Cir. 1968); Carbo v. United States, 
314 F.2d 718 (9th Cir. 1963), cert. denied, Pal- 
ermo v. United States, 377 U.S. 953 (1964); but 
see United States v. Jackson, 748 F.2d 1535(11th 
Cir. 1984) (where explanation for inconsistent 
statements appeared on direct examination with 
objection). 

!2 United States v. Henderson, 717 F.2d 135, 
137 (4th Cir. 1983), cert. denied, 465 U.S. 1009 


'4 Id. See e.g., Hoover v. Maryland, 714 F.2d 
301 (4th Cir. 1983); United States v. Roberts, 618 
F.2d 530, 536 (9th Cir. 1980), cert. denied, 452 
U.S. 942 (1981). 

'5 United States v. Halbert, 640 F.2d 1000, 1004 
(9th Cir. 1981); Henderson, 717 F.2d at 137. 

'6 Td. [emphasis added]. 

'7 Td. at 1146. 

'8 Id. (citing MCCORMICK ON EvIDENCE, Ss. 49 at 
102 (2d ed. 1972); 3 EvIDENCE, s. 
607(08)). 

19 580 F.2d at 1147 (emphasis added). 

20 Halbert, 640 F.2d at 1004. - 

21 Henderson, 717 F.2d at 137. 

22 United States v. Edwards, 631 F.2d 1049, 
1052 (2d Cir. 1980), aff'd, 633 F.2d 207 (2d Cir. 
1980). 

23 Roberts, 618 F.2d at 536. 

24 United States v. Hilton, 662 F.2d 683, 787 
(11th Cir. 1985). 

25 United States v. Winter, 663 F.2d 1120, 1133 
(Ist Cir. 1981), cert. denied, 460 U.S. 1011 (1983); 
Henderson, 717 F.2d at 138; United States v. 
Fusco, 748 F.2d 996 (Sth Cir. 1984); United States 
v. Townsend, 796 F.2d 158, 163 (6th Cir. 1986); 
Hedman, 630 F.2d at 1198-9. 

26 United States v. McNeil, 728 F.2d 5, 14 (Ist 
Cir. 1984); United States v. Craig, 573, F.2d 513, 
519 (7th Cir. 1978), cert. denied, Market v. United 
States, 439 U.S. 820(1978); Townsend, 796 F.2d 
at 163. 

27 This statement is somewhat confusing be- 
cause the majority’s statement of the facts includes 
McBride’s explanation that he previously lied. 


(“Testimony was elicited that McBride had in- 
itially lied to protect Bell.”) 

28 In a footnote, the court pointed out the se- 
verity of the impact. The trial court had been “so 
impressed by this testimony that it exceeded the 
maximum recommended guidelines sentence sev- 
eral times over on the basis that Price had threat- 
ened witnesses.” 

29 “Consistent with Bell and Sloan we hold 
that a defendant testifying in his own behalf may not 
only testify about information comprising impeach- 
ment that the state would be permitted to elicit 
on cross examination, but may also rehabilitate 
himself against such impeachment following such 
impeachment by the state.” 
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The Validity, Force 
and Effect Damage 
for Delay Clauses 


major problem in the construc- 

tion industry is dealing with 

the financial consequences of 
delay.! In recent years, claims for delay dam- 
ages have become so commonplace that 
owners have attempted to discourage de- 
lay, avoid litigation and limit their overall 
liability by use of “no damage for delay” 
clauses. “No damage for delay” clauses 
provide that the contractor will be enti- 
tled to an extension of time only if the 
owner causes delay in completing a con- 
struction project. Moreover, the clause stipu- 
lates that no claim will be made against 
the owner for delay damages. This article 
will discuss the use of “no damage for de- 
lay” clauses in Florida construction con- 
tracts, and other jurisdictions, exceptions 
to their enforcement, and guidelines for 
drafting an enforceable clause. 


Valid and Enforceable With Certain 
Exceptions 

Florida follows the majority rule that “no 
damage for delay” clauses are valid and 
enforceable as a negotiated contractual 
agreement voluntarily arrived at between 
consenting parties.? Notwithstanding the 
widespread acceptance of these clauses bar- 
ring delay damages, courts throughout the 
nation have been flooded with lawsuits 
brought by contractors seeking to carve 
out exceptions to that rule. 


by Siteven B. Lesser 


Florida courts strictly construe such 
clauses and recognize certain exceptions to 
avoid harsh consequences that may result 
by enforcement of this clause under all cir- 
cumstances.* These exceptions encompass 
delays arising from the owner’s willful un- 
foreseen or grossly negligent acts, fraud, 
or misconduct,> unreasonable or unantici- 
pated delays, and an owner’s active inter- 
ference with the work of the contractor.® 
The impact of these clauses and exceptions 
to their application will be discussed. 


When Delays are Contemplated 

A specific delay and resulting damage 
will be barred by a “no damage for delay” 
clause, when the delay was contemplated 
by the parties upon execution of the con- 
tract. Typical “no damage for delay” clauses 
will exonerate owners for foreseeable prob- 
lems associated with differing site condi- 
tions, difficulty in acquiring building per- 
mits, an owner’s failure to furnish the con- 
tractor with access to the site, and a failure 
to approve plans and shop drawings on 
time as well as a variety of other delays. 

The Second District Court of Appeal up- 
held the validity of a “no damage for delay” 
clause in Southern Gulf Utilities, Inc. v. 
Boca Ciega Sanitary District, 238 So.2d 
458 (Fla. 2d DCA 1970), cert. denied 240 
So.2d 813 (Fla. 1970), which involved a 
sanitary district’s nine-month delay in fail- 


ing to turn over lands necessary for a utility 
company to begin construction of a sewer 
line. The contract between the parties in- 
cluded a “no damage for delay” clause 
which provided that: 

[A]11 lines and rights of way necessary for a 
completion of the work will be secured by the 
owner as efficiently as possible. In the event they 
are not obtained as rapidly as contemplated, the 
contractor shall work upon such lands and rights 
of way as have been obtained and no claim what- 
soever for damages by reason of any consequent 
delay or additional cost involved will be allowed. 
Id. at 459. 

In this instance, the contractor sought 
to avoid application of this clause by alleg- 
ing that the sanitary district negligently and 
willfully failed to take reasonable and nec- 
essary steps to acquire the lands. The court 
reviewed the language of the “no damage 
for delay” clause and upheld its applica- 
tion as a contemplated delay according to 
the terms of the contract. 


Recent decisions from New York and 
Ohio follow the holding expressed in South- 
ern Gulf Utilities, that contemplated delays 
fall within the purview of the clause and 
consequently bar the recovery of delay dam- 
ages. A “no damage for delay” clause was 
upheld in an action brought by a sewer 
line contractor seeking additional costs 
from the City of New York for construc- 
tion delays.’ Before execution of the con- 
tract, a moratorium was announced on 
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street excavations which delayed commence- 
ment of the contractor’s work.® Although 
the contractor was fully aware of a mora- 
torium on street excavations which ulti- 
mately caused him to sustain increased 
costs to complete the work, he neverthe- 
less signed the contract. Consequently, the 
court upheld the “no damage for delay” 
clause, holding that the delay was contem- 
plated by the parties at the time of contract 
execution and delay damages were not re- 
coverable. 

A similar result was reached in a dis- 
pute between a construction company and 
a real estate corporation, arising from a 
delay in the issuance of a permit for con- 
struction of a Chrysler car dealership.? By 
virtue of delays arising from issuance of a 
permit, the contractor sought to recover 
delay damages and substantial cost over- 
runs from the owner. The court barred re- 
covery of delay damages because the “no 
damage for delay” clause specifically men- 
tioned that no claim for damages could 
be made if the delay was caused by a gov- 
ernmental action or regulation. 

As seen in the Southern Gulf Utilities 
case, to the extent that reasonable and fore- 
seeable delays arise in the contractor’s work 
or from delays specifically referenced in the 
contract, the clause will be enforced.!° 


Delays not Contemplated Enable 
Recovery of a “No Damage for 
Delay” Clause 

It is widely recognized that a “no dam- 
age for delay” clause will not exculpate the 
owner from liability for delays outside the 
terms of the clause. The cornerstone of this 
doctrine is the implied obligation of the 
owner to refrain from interfering in the con- 
tractor’s work, especially when the owner’s 
liability for delay is limited by a “no dam- 
age for delay” clause.!! 

Florida will not enforce the clause when 
delays are considered to be unreasonable 
and thus outside the scope of the clause.!2 
When the owner’s conduct creates a delay 
which transcends mere lethargy or bureau- 
cratic bungling, the contractor will be enti- 
tled to recover delay damages from the 
owner despite the existence of a “no dam- 
age for delay” clause. As articulated by the 
court, 

Neither party can rely unreasonably on the no 
damage for delay clause. The contractor cannot 
sit idly by, comforted by the thought that he 
will either get his right of way on time and a 
profit on the contract or, if delayed, obtain dam- 
ages merely on account of the delay. On the other 
hand, the public authority cannot allow its em- 
ployees to remain idle on the comfortable as- 


sumption that the no damage for delay clause 
is to be taken literally.'3 
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Courts in jurisdictions outside Florida 
have further defined those delays consid- 
ered to be unreasonable to render the “no 
damage for delay” clause unenforceable. 
A three-month delay in providing a con- 
tractor with a right-of-way has been char- 
acterized as unreasonable,!4 as well as the 
failure of a municipality to furnish steam 
needed for temporary heat during construc- 
tion of several state hospital buildings.!5 
Unreasonable delays also occurred when 
a municipality failed totacquire a right-of- 
way for construction of a tunnel,!® and 
when a school district’s failure to clear a 
site caused a one-year delay in the con- 


When the owner’s 
conduct creates a delay 
which transcends mere 

lethargy or bureaucratic 
bungling, the contractor 
will be entitled to 
recover delay damages 


struction of a school.!’ In each of the fore- 
going instances, the “no damage for delay” 
clause was disregarded, and the contrac- 
tor recovered delay damages from the 
owner. 

Framed against this backdrop are those 
cases holding that an owner’s wrongful con- 
duct (i.e. bad faith, fraud or active inter- 
ference) will relieve a contractor from con- 
straints imposed by the clause. For exam- 
ple, a New York appellate court noted that 
the clause would not protect an owner for 
bad faith and deliberate conduct amount- 
ing to active interference or conduct that 
“smacks of intentional wrongdoing. ”!® 

Courts have also provided for exceptions 
when the delay was caused by actual inter- 
ference, which has been interpreted to imply 
more than, “...a simple mistake, error in 
judgment, lack of total effort or lack of 
complete diligence... to prove the ‘active 
interference’ necessary to render unenforce- 
able an otherwise clear and unambiguous 
‘no damage’ clause.”!9 

Active interference was sufficient to jus- 
tify relief from a “no damage for delay” 
clause when the owner provided a bridge 
steel erector with a notice to proceed with 


fabrication of structural steel, knowing that 
construction would be delayed.” Likewise, 
a “no damage for delay” clause was held 
invalid, where the city had falsely repre- 
sented to the contractor that a right-of- 
way to complete construction of a bridge 
had been acquired.?! 

The general rule received an endorsement 
from a federal court in Missouri, which 
held that a “no damage for delay” clause 
was unenforceable when a railroad with- 
held vital but adverse soil information from 
a superstructure contractor which ulti- 
mately caused delay.?2 In reaching this de- 
cision, the court focused upon the fact that 
the railroad issued a notice to proceed when 
it knew that the owner was not yet ready 
for the superstructure contractor’s work.” 

Under each exception the threshold is- 
sue is whether the cause or length of delay 
is so unreasonable as to justify avoidance 
of the “no damage for delay” clause. Reso- 
lution of these issues are significantly fact- 
sensitive and provide a court with wide lati- 
tude in determining the applicability and/ 
or limitation of a particular “no damage 
for delay” clause. 

Whenever exceptions to a “no damage 
for delay” clause exist, enforcement of the 
clause cannot be guaranteed. As one court 
pointed out, such a clause may “win an 
occasional battle, but lose the war.”24 Not- 
withstanding this fact, a well drafted “no 
damage for delay” clause will improve an 
owner’s chances of enforcing it. 


Drafting “No Damage for Delay” 
Clauses 

The objective in drafting a “no damage 
for delay” clause is to be specific and yet 
comprehensive enough to exonerate a party 
for a variety of delays and damages. As 
long as the clause is clear and unambigu- 
ous, it will stand a better chance of being 
upheld as valid and enforceable.?5 At least 
one jurisdiction has held that a broadly 
worded clause without reference to specific 
causes of delay can be modified by parol 
evidence to determine its exact applica- 
tion.26 However, the better reasoned view 
is that a broadly worded “no damage for 
delay” clause is not ambiguous and can- 
not be modified by parol evidence to dem- 
onstrate that a specific delay was unrea- 
sonable or not contemplated by the parties 
at the time of contract execution.27 

A Florida case suggests that “no dam- 
age for delay” clauses take into account 
those delays which may be peculiar to a 
construction project. In Southeastern Build- 
ers v. Joe Brashears Steel, Inc., 336 So.2d 
at 1228 (Fla. Ist DCA 1976), a steel sup- 
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plier sued a contractor to recover the cost 
of steel delivered to a job site, but the con- 
tractor claimed damages sustained as a re- 
sult of failure to deliver the steel in a timely, 
sequential fashion. Also, the contractor 
sought damages from delays occasioned by 
the supplier having furnished defective steel. 
The supplier prevailed on its claim, but the 
court dismissed the contractor’s claims, cit- 
ing the “no damage for delay” clause in- 
corporated in the supplier’s bid form. The 
clause specified that acceptance of deliv- 
ery constituted a waiver of claims for delay 
damages.”8 

After judgment was entered in favor of 
the supplier, for the cost of steel furnished, 
the contractor appealed. The appellate 
court upheld enforcement of the clause bar- 
ring the contractor from recovering delay 
damages resulting from the untimely de- 
livery of steel.2? However, the court held 
that the exculpatory clause would not bar 
the contractor’s claim for damages associ- 
ated with the supply of defective steel. Since 
the delays arising from defective steel were 
not contemplated by the “no damage for 
delay” clause, the contractor was entitled 
to recover damages against the supplier. 

As illustrated above, an owner is well 


advised to refer specifically to anticipated 
delays when drafting a “no damage for de- 
lay” clause. For example, a building de- 
partment that follows a tedious plan review 
process, prior to issuing a building permit, 
may prompt an owner to draft a clause 
stating that delays associated with acquir- 
ing a building permit will not result in a 
claim for damages. Similarly, a project site 
known for the discovery of artifacts and 
other items of archeological value may give 
rise to a specific provision that delays 
caused by such subsurface conditions will 
result only in the granting of an extension 
of time. 

Careful draftmanship will avoid unex- 
pected results. For example, a “no damage 
for delay” clause which specifically limits 
contractual liability under a contract will 
not necessarily bar recovery based upon a 
tort theory.*9 In the same vein, a clause, 
specifying a certain type of damage as con- 
sequential or special may be narrowly con- 
strued to apply only to damages arising 
from contract and not to those based upon 
negligence or other related theories.>! 

In Ericksen v. Edmonds School District 
No. 15, 13 Wash. 2d 278, 125 P.2d 275 
(1942), the court enforced a “no damage 


for delay” clause in a dispute between a 
school district and contractor regarding ad- 
ditions made to a high school building. The 
project was delayed 71 days and the owner 
sought to recover liquidated damages from 
the contractor. In response, the contrac- 
tor asserted claims of $40,090.24 for delays 
occasioned by architectural design errors 
and further claimed that the architect in- 
terfered with the work performed by the 
contractor. The court cited the following 
“no damage for delay” clause which had 
been incorporated in the contract between 
the parties: 
The contractor shall not be entitled to any claim 
for damages on account of hindrances or delays 
from any cause whatsoever, but if occasioned 
by any act of God, or by any act or omission 
on the part of the owner, such act, hindrance, 
or delay may entitle the contractor to an exten- 
sion of time in which to complete the work which 
shall be determined by the architect, provided 
that the contractor will give notice in writing of 
the cause of such act, hindrance, or delay within 
ten days after its occurrence.*2 

The court enforced the clause and fore- 
closed the contractor’s ability to recover 
delay damages from the owner. In reach- 
ing its decision, the court explained that a 
specific remedy was provided within the 
clause (i.e. extension of time), and that the 
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probability of delays was clearly foreseen 
by the parties. 

A review of the foregoing guidelines in- 
dicates that a “no damage for delay” clause 
must provide some remedy to a contrac- 
tor should delays arise which are not his 
responsibility.33 The inclusion of specific 
language referencing that an extension of 
time will be the sole and exclusive remedy 
for delay will increase an owner’s chance 
of defeating a contractor’s claim for delay 
damages.*4 Overall, the best approach to 
achieve complete exoneration for all dam- 
ages is to draft a clause, with broad refer- 
ence to damages such as loss of profits, 
loss of use, home office overhead expenses, 
equipment rental and to all claims, includ- 
ing delays attributable to breach of con- 
tractor or tort. 

The drafter of construction contracts 
should also pay careful attention to which 
state law will apply to enforcement of a 
contract that contains a “no damage for 
delay” clause. Although Florida recognizes 
the validity of “no damage for delay” 
clauses, other states as California and Wash- 
ington have enacted legislation to render 
such clauses null and void.*5 When con- 


tract execution and performance occur in 
different states, consideration must be given 
as to which state law will apply. Florida 
has established the following rules govern- 
ing choice of laws regarding execution, in- 
terpretation and performance of con- 
tracts.56 These rules are as follows: 

(a) Matters bearing upon execution, 
interpretation and validity are determined 
by the law of the place the contract is made. 

(b) Matters connected with contract 
performance are regulated by the prevail- 
ing law at the place of performance. 

(c) Matters respecting the remedy will 
be resolved based upon law of the place 
when suit has been initiated. 

Accordingly, although a construction con- 
tract containing a “no damage for delay 
clause” has been executed in Florida, if en- 
forcement is sought in a state having a stat- 
ute similar to Washington, the clause may 
be unenforceable as a violation of public 


policy. 


Conclusion 

Florida law is in accord with the major- 
ity of jurisdictions which recognize “no dam- 
age for delay” clauses as valid, enforceable 


and not void as against public policy. These 
clauses will bar delay damages when the 
events causing the delay are foreseeable and 
contemplated by the parties at the time of 
contract execution. However, exceptions 
exist for active interference, bad faith and 
deliberate conduct by the party seeking to 
enforce the clause. 

Success in achieving complete exonera- 
tion for damages requires the drafting of 
a clause with broad reference to damages 
(i.e., loss of profits, loss of use, home of- 
fice overhead expenses, equipment rental) 
and to all claims, including delays attrib- 
utable to breach of contract or tort. The 
clause should also provide that an exten- 
sion of time will be the contractor’s sole 
and exclusive remedy. Drafters should give 
early consideration to the jurisdiction where 
the contract is likely to be performed or 
enforced. 

Recognizing the general rule and excep- 
tions will assist the owner in drafting an 
enforceable clause and educate the contrac- 
tor as to their potential predicament should 
delays arise on a construction project. As 
with all contractual clauses, the terms are 
negotiable and contractors are well advised 
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to negotiate, by demanding increased com- 
pensation should an owner insist upon in- 
clusion of a “no damage for delay” clause 
in a construction contract. 

Use of these clauses spawn litigation and 
their enforcement will typically be a mixed 
question of law and fact. Therefore, 
whether the clause will be successfully en- 
forced will not be resolved by summary 
judgment or through other means short of 
trial. At the very least, however, a carefully 
drafted clause may deter an otherwise ap- 
propriate claim from being asserted, or will 
certainly provide the party seeking the bene- 
fit of the clause with a comfortable defense. 
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of Cleveland Marshall College of Law 
and served as an Ohio assistant attor- 
ney general prior to practicing law in 
Florida. He has handled construction 
litigation matters throughout Florida 
and has lectured on topics relating to 
construction delay claims. 
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A hangover is a withdrawal 
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Books 


Reference Books for Ambilextrous Lawyer-Writers 


Like parachutes in moments of need, writ- 
ers’ reference books should be handy to 
open. Attorneys who write stock their pri- 
vate libraries with individualized supple- 
mentary texts. The support systems are avail- 
able when the lawyers must bail out. 

Reference selections viewed as arcane by 
some are fundamental to others. Prepare 
your own basic list of thesauri and dic- 
tionaries. Include resource works of spe- 
cialized interests — literature, poetry, mu- 
sic, art, quotations, Bible, mythology, phi- 
losophy, history, science, technology, fi- 
nance, psychology. 

Favorites cluttering my shelves include 
several volumes, acknowledgely outdated, 
with which I'll never part. In fact, I haunt 
used bookstores for additional copies. They 
are reassuringly cached both at home and 
at work. With listed reference texts (and 
specialized others unlisted), continually I 
am seduced into — Edmund Burke’s phrase 
— “substantiating shadows.” 


General Dictionaries 

The American Heritage Dictionary, Sec- 
ond College Edition (1982). The editors con- 
tinue to publish helpful usage guidelines. 

The Barnhart Dictionary of New Eng- 
lish Since 1963 (1973). 

A Dictionary of Contemporary Ameri- 
can Usage (1957), Bergen Evans and Cor- 
nelia Evans. 

Oxford American Dictionary (1980). 
This paperbound version is a relatively new 
member of the Oxford dictionary family. 

Oxford English Dictionary (OED)(1971) 
and its new Supplements. The compacted 
two-volume version requiring a magnify- 
ing glass is worth the effort of lifting. (Mine 
waits open on a tall dictionary stand be- 
neath a lighted magnifying lens.) 

Random House Dictionary (2d ed. 1987). 


by Marlyne “Marzi” Kaplan 


The newest edition defines funky, trendy, 
kinky, campy contemporary words — in- 
cluding all of the above. 

Webster’s Ninth New Collegiate Diction- 
ary (1985). 

Webster's Third New International Dic- 
tionary (1961). This volume is descriptive 
and more accepting of nonstandard Eng- 
lish than the earlier proscriptive Second. 


Specialized Dictionaries 

Brewer’s Dictionary of Phrase & Fable 
(centenary ed. 1970), E. Cobham Brewer, 
rev. by Ivor H. Evans. 

Chambers Biographical Dictionary (rev. 
ed. 1984). 

The Dictionary of American Slang, ed. 
Harold Wentworth and Stuart Berg 
Flexner. 

Dictionary of Distinguishables (1981) 
and Dictionary of Changes in Meaning 
(1986), Adrian Room. 

Dictionary of Foreign Terms (2d ed. 
1975), C. O. Sylvester Mawson (rev. by 
Charles Berlitz). 

Dictionary of Fictional Characters 
(1963), William Freeman. 

Dictionary of Slang and Unconventional 
Usage (1961), Eric Partridge. 

Morris Dictionary of Word and Phrase 
Origins (1977), William and Mary Morris. 

New Directionary of American Slang 
(1986), Robert L. Chapman. 

The Quintessential Dictionary (1978), 1. 
Moyer Hunsberger. 

The Reader’s Encyclopedia (2d ed. 1965). 
This treasure is a revision of the 1948 work 
edited by William Rose Benet, growing out 
of Benet’s fascination with the Brewer dic- 
tionary. 

Webster’s New Biographical Dictionary 
(1983). 

Webster’s New Geographical Dictionary 
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(1977). 
Webster’s Dictionary of Proper Names 
(1970). 


Etymological Texts 

An Etymological Dictionary of Modern 
English (1967), Ernest Weekley. 

An Introduction to Language (1970), 
Thomas Pyles and John Algeo. 

Origins: A Short Etymological Diction- 
ary of Modern English (1959), Eric Par- 
tridge. 

The Origins and Development of the Eng- 
lish Language (2d ed. 1971), Thomas Pyles. 


General Language Usage Texts 

American-English Usage (1957), Marga- 
ret Nicholson. 

The Careful Writer: A Modern Guide 
to English Usage (1973), Theodore M. Bern- 
stein. This reference is a reliable and 
trustworthy friend. 

A Dictionary of Modern English Usage 
(2d rev. ed. 1968), H.W. Fowler, rev. by Sir 
Ernest Gowers. 

Elements of Style (3d ed. 1979), William 
Strunk, Jr., and E.B. White. 

English Grammar & Composition 
(1958), John E. Warriner and Francis Grif- 
fith. 

Handbook of Good English1(1983), Ed- 
ward D. Johnson. This pocket book is a 

favorite arbiter of usage. 

Hodges’ Harbrace College Handbook 
(9th ed. 1982). 

Modern American Usage (1966), Wilson 
Follett, edited and completed by Jacques 
Barzun. 

The Transitive Vampire: A Handbook 
of Grammar for the Innocent, the Eager 
& the Doomed (1984) and The Well-Tem- 
pered Sentence: A Punctuation Handbook 
for the Innocent, the Eager & the Doomed 
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(1983), Karen Elizabeth Gordon. A humor- 
ous, light-hearted touch with outrageous 
examples (“[f]or everyone who thinks a 
semicolon is a small intestine”). 

The Writer’s Hotline Handbook: A 
Guide to Good Usage and Effective Writ- 
ing (1981), Michael Montgomery and John 
Stratton. 


General Style Guides 

The Associated Press Stylebook (rev. ed. 
1970). 

The Chicago Manual of Style (13th ed. 
1982). 

A Manual for Writers (4th ed. 1973). 

MLA Handbook (1977). 

The New York Times Manual of Siyle 
and Usage. 

The U.S. Government Printing Office 
Style Manual (rev. ed. 1973). 


Law Dictionaries and Thesauri 
Black’s Law Dictionary (Sth ed. 1979). 
Ballentine’s Law Dictionary (3d ed. 

1969). 

A Dictionary of Modern Legal Usage 

(1987), Bryan A. Garner. 

Legal Thesaurus (1980), William C. 

Burton. 


Legal Language Usage Texts and 
Style Guides 

A Practical Guide to Legal Writing and 
Legal Method (19), John C. Dernbach 
and Richard V. Singleton II. 

A Uniform System of Citation (14th ed. 
1986). 

Brief Writing and Oral Argument (5th 
ed. 1983), Edward D. Re. 

Case Analysis and Fundamentals of Le- 
gal Writing (1984), William P. Statsky and 
R. John Wernet, Jr. 

Clear and Effective Legal Writing 
(1986), Veda R. Charrow and Myra K. 
Erhardt. 

The Language of the Law (1963), David 
Mellinkoff. 

Legal Problem Solving: Analysis, Re- 
search and Writing (4th ed. 1983), Marjorie 
D. Rombauer. 

Legal Writing: Getting It Right and 
Getting It Written (1987), Mary Barnard 
Ray and Jill Ramsfield. 

Legal Writing: Sense & Nonsense (1982), 
David Mellinkoff. 

Legal Writing Style (2d ed. 1980), Henry 
Weihofen. 

Materials on Legal Drafting (1981), Reed 
Dickerson. 

The Moot Court Book (2d ed. 1987), 
John Gaubatz.. 

Plain English for Lawyers (1979), Rich- 


ard C. Wydick. 

Writing from a Legal Perspective (1981), 
George Gopen. 

Sinclair Lewis noted that “[t]he writing 
itself has been as important to me as the 
product, and I have always been somewhat 
indifferent as to whether I have been work- 
ing on a solemn novel or an impertinent 
paragraph for The New Yorker.” respond, 
“Amen and amend,” in affirmation and al- 
teration, to embrace the lawyers who draft 
both appellate briefs and law journal arti- 


cles. Their attention to the craft of writing 
requires devotion not only to the word but 
often to the reference work. 


Let us — you and I — initiate an awak- 
ening to restore reference books to rightful 
respect (R‘). Send your list of favorite re- 
source books —legal, illegal, and nonlegal 
to Marlyne Marzi Kaplan, Director of Place- 
ment, University of Miami School of Law, 
Room 203, P.O. Box 248087, Coral Ga- 
bles, FL 33124-8087. 


Book Reviews 


A Dictionary of 
Modern Legal Usage 


“From now on, anyone who tries to write 
about the law without this book close at 
hand will be guilty of literary and perhaps 
of legal misfeasance. In short, an indispen- 
sable reference.” 
— Professor Irving Younger, 
University of Minnesota 
The United States Supreme Court has 
recently debated whether marijuana or 
marihuanais the correct spelling of the word; 
before leaving the bench, Justice 


Lewis Powell, the “swing vote” on the Court, 
illustrated his ambivalence by spelling the 
word both ways in a single footnote. The 
Wyoming Supreme Court recently adopted 
and justified its use of a new word, conclu- 
sory, reported The New York Times, and 
gave the word a “Wyoming meaning.” And 
a federal judge who used flaunt in one of 
his opinions as a synonym of flout (to vio- 
late), only to be criticized by his colleagues, 
took to the popular press to defend his 
choice of the word. 

Bryan A. Garner, author of A Diction- 


Peter V.Van.Beuren 


SCUDDER 


Scudder, Stevens & Clark 
‘Is pleased to announce 
the relocation of its 
Florida offices to 

Phillips Point — 

777 South Flagler Drive 
Suite 1100 

West Palm Beach — 
Florida, 33401-6172 

305 832-3600 


-Ejleen MeCarthy 
Steamer 
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ary of Modern Legal Usage, just published 
by Oxford University Press, sees a close con- 
nection between these occurrences. They are 
just a few of the instances, Mr. Garner says, 
in which lawyers and judges have done what 
they do best: wrangle over words. 

Modern Legal Usage catalogues any num- 
ber of words Mr. Garner says are common 
in legal contexts, but absent from conven- 
tional English dictionaries and even law dic- 
tionaries. Take conclusory—defined by Mr. 
Garner as “expressing a mere conclusion of 
fact without stating the specific facts upon 
which the conclusion is based.” (There’s a 
lawyerly word if there ever was one.) The 
Wyoming Supreme Court apparently be- 
lieved it was inventing a new word—not- 
ing that Webster’s New World Dictionary 
contains no mention of it. But Mr. Garner’s 
dictionary shows that conclusory has been 
in use at least since 1940 by New York 
courts, and in 1985 was used by Justice 
Marshall of the United States Supreme 
Court. Mr. Garner recommends avoiding 
two variant forms of conclusory, namely con- 
clusional and conclusionary. 

“A charted course in the bogs of legal lan- 
guage,” Modern Legal Usage, source of 
some 6000 alphabetically arranged head- 
words, starts with clear, concise definitions, 
exemplifies them, studies and expands them, 
and uses them in various constructions and 
contexts to provide all legal professionals, 
students, and those who work in fields con- 
cerned with legal language—medicine, 
journalism, business and finance—with a 
true user’s guide to legal writing. 

Answering questions of phraseology, dic- 
tion, grammar, style, and word origin, 
Modern Legal Usage illustrates each defi- 
nition with examples of usage gleaned from 
judicial opinions, statutes, briefs, law review 
articles, and other primary sources. It pro- 
vides essays on such areas of confusion in 
legal writing as opinion writing, citation of 
cases, statute drafting, latinisms, sexism, 
split infinitives, preferred spellings, and pas- 
sive versus active voice. 

Mr. Garner, formerly an associate edi- 
tor of the Texas Law Review and clerk for 
the United States Court of Appeals for the 
Fifth Circuit, is an attorney in Dallas, 
Texas. 

The 640-page book is available for $35 
from’Oxford University Press, 200 Madi- 
son Ave., New York, N.Y. 10016. 


A View From the Bench 


Judge Wapner has written a book. 
Great! We can find out if Rusty is a real 
bailiff, has anyone ever told Doug Lewellen 
to “stick it” and where do they really find 
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those people and their crazy cases. Right? 
Wrong! Instead, to his credit and our good 
fortune, Judge Wapner has written a very 
readable and interesting work which ex- 
plains the justice system from his judicial 
perspective. He is able to do so with ease 
and skill that reaches the viewer of the Peo- 
ple’s Court, as well as those of us who spend 
our lives as judges! 

The structure of the book is a series of 
cases and vignettes from his 20 years as a 
California trial judge. He is able to take 
each situation, personalize it with the sto- 
ries of ordinary people and how they in- 
terrelate with the law and himself. Using 
this technique, he illustrated the workings, 
both good and bad, of our justice system. 
However, the book must be read on a sec- 
ond level — the world according to Judge 
Wapner. His philosophy of life and the so- 
ciology of America are tied into each case 
about which he writes. 

His philosophy of life regrets the loss 
of the strength of such American institu- 
tions as the neighborhood, family and 
friends. These groups used to be the foun- 
dation of our society. Now they have to 
sue each other in order to have the courts 
resolve the differences they used to resolve 
themselves. This philosophy is reflected in 
his firm belief in settling cases before trial. 
He keeps fortune cookies in chambers with 
the message, “Lean settlement better than 
fat lawsuit.” He relates the story of a se- 
verely injured police officer whose lawyer 
rejects a $1 million settlement offer only 
to have a jury give him nothing after trial. 

Some of the cases are of a lighter vein, 
such as the runner who claimed she ran 
30 miles per day every day for an entire 
month, thus wresting the club running 
medal away from the prior holder. The for- 
mer holder went to court, hired private in- 
vestigators and physiologists to prove that 
someone with the body of “Miss Piggy” 
could not run 30 miles every day. Or the 
case of the driver of a 20-year-old Cadillac 
who swore he could not have been speed- 
ing because his car could not do over 35. 
You guessed it! Judge Wapner hops into 
the Cadillac, puts the pedal to the floor 
and by golly, top speed of 35! He is every- 
man’s judge, and the judge everyman wants 
to have in his case. 

Judge Wapner’s verdict on the judicial 
system’s failure to work to benefit justice 
and the ordinary citizen is a Not Guilty. 
Imperfect, yes; needs improvement, yes; the 
best system so far, yes! 

Regardless of all faults, Judge Wapner 
states his view from the bench has been 
“spectacular.” This View From the Bench 


may not be spectacular but it is very good. 
Simon and Schuster — 249 Pages — 
$17.95. 


— Reviewed by 
Judge Steven G. Shutter 
Ft. Lauderdale 


Domestic Relations 

The current laws governing domestic re- 
lations, including recent changes regarding 
a number of critical family law issues, are 
discussed with The Law of Domestic Rela- 
tions in the United States, Practitioner’s 
Edition from West Publishing Company. 

The new two-volume set covers such ar- 
eas as prenuptial agreements, common law 
marriage, incest, divorce, battered wives 
and. children, contraception, sterilization 
and abortion, alimony and custody, sepa- 
ration agreements, equal rights for women, 
the rights of children, legitimacy and the 
application of the Equal Protection Clause 
of the U.S. Constitution. 

The practitioner’s edition is written from 
a national perspective, but also cites the 
statutes and case law from each of the 
states. The publication allows attorneys to 
review solutions reached through litigation 
in other states and compare it with their 
own. 

Author Homer H. Clark, Jr., takes a po- 
sition on the merits of many of the current 
and controversial topics, providing support 
for arguments. 

Mr. Clark is a professor of law at the 
University of Colorado. 

The 1,750. pages are extensively indexed 
and include references to WESTLAW. For 
further information, call 1-800-328-9352. 
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Can You Double Your 
Personal Injury Practice 


How Your 
injury 


practice 


Your practice is doing okay. But 
you want to get more PI cases into 
your Office. 

Now you can increase profits, beat 
the competition and have that larger 
and more successful practice. you’ve 
dreamed about. 

Even if you have a small budget, 
you can attract lucrative auto ac- 
cident cases quickly and ethically using 
this simple method. 

It doesn’t matter if you’re newly 
admitted or an experienced practi- 
tioner. In just thirty minutes, you will 
know the same marketing strategy 
that produces a 400% profit for other 
personal injury firms. 

You won’t need an expensive adver- 
tising agency. You won't have to pay 
for costly radio and television com- 
mercials or ads. You'll use an inex- 
pensive, proven technique. Accident 
| victims will call your office. 

GUARANTEE 


* Follow these methods 
for thirty days. If 
youre not satisfied 
with the results, return 
the video, audio and 
reprints for a full 


= refund. 


NARRATED BY AN ATTORNEY 
This practice building video is nar- 


rated by Philip Bryce, Attorney At 
Law. 


In Thirty Days? 
Yes, 


New video shows you a fully guaranteed method 
for attracting auto accident cases. 


Buy The Video And Get 
2 Audio GCassettes-FREE. 


Mr. Bryce will teach you every- 
thing you need to know to use this 
method. 


ABOUT THE AUTHOR 


How to Expand Your Personal 
Injury Practice With Cost Effective 
Advertising was developed by 
Jay P. Granat, Ph D. Dr. Granat runs 
an award winning ad agency special- 
izing in lawyer advertising. 

You've seen his articles in Legal 
Economics, The New York State Bar 
Journal, The New Jersey Law Journal, 
The Pennsylvania Lawyer, The 


Lawyer, The Bottom Line and The 
Docket. He has lectured to The New 
Jersey Bar Association. 

His clients include one of the largest 
personal injury firms in the northeast. 
Here’s what the head of this firm says 
about his marketing. “Dr. Granat has 
done a super job for us. Irecommend 
his agency to other lawyers with the 
utmost confidence.” 

According to Jules Coven, A New 
York attorney, “Granat’s adshave had 
a significant impact on my practice.” 

“After just four weeks of adver- 
tising, I have acquired 


American Bar Association’s Audio. 


A SMALL INVESTMENT 
EARNS BIG PROFITS 

Two hundred law firms have paid 
thousands of dollars for Granat’s 
advice. Now you can get the same 
information for $99.95 

If you open just one case using this 
method, it could mean thousands of 
dollars for your practice. 

FREE BONUS 

Order the video and get a free copy of 
101 Ways To Get & Keep More 

Clients. A two volume 

audio program with 

money-making advice 

for every kind of 

practice. It’s a $39.95 

value. Yours free! 


How To Expand 
Your Law Practice 


You will also get free reprints of 
Dr. Granat’s articles on marketing 
for lawyers. 

Don’t delay. This small tax deduct- 
ible investment will produce thousands 
of dollars for your practice. 

To order with your VISA/ Master- 
Card call our 24-hour toll-free number 
1-800-541-0900, in CA 1-800-334-3030. 


new clients,” John Car- 


ten, a Canadian lawyer. | Cost E 
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VISA/MasterCard #/check for $99.95. Please 
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ing and the free audio and reprints. 


Dr. Granat’s clients 
have appeared on Sixty 
Minutes, 20/20, Good 
Morning America and 
Nightline. 


(24 hours) 


*(Money Back Guarantee). 
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Paper weight: The state of being bogged down by endless 
bureaucracy when attempting to accomplish routine tasks. Like 
performing Uniform Commercial Code searches in all fifty states. 
Or completing incorporations in three different states. 


Infosearch can cure your case of paper weight by taking care of 
all these details for you. Quickly. So you can just calmly shut 
your door and turn to more important matters. 


For your free copy of our informative booklet “‘A Practical Guide 


to Public Information,” call Kendra Howard at 800-USA-INFO 
today. 
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Evidence and Discretion 
Charging with the Prosecutor’s Two-Edged Sword 


by Steven Wallace 


The most significant decision a prosecu- 
tor makes is whether to formally charge a 
person with a criminal offense. The prose- 
cutor has complete discretion in making 
that “decision to charge and prosecute.”! 
This authority flows from the common law2 
and may only be modified by specific leg- 
islation.> There is no such modifying legis- 
lation in Florida. 

No court, therefore, may force a state 
attorney to prosecute a particular case; nor 
does any court possess the authority to dis- 
miss a criminal information “upon grounds 
which have no established basis in the 
law.™ For example, just because a victim 
declines prosecution,° or a judge feels a de- 
fendant’s promise to join the military 
should form the basis for dropping a 
charge,° a court improperly infringes upon 
the state attorney’s discretion to prosecute 
by entering a dismissal order.’ 

All the more reason then to insist upon 
the ethical requirement that the duty of 
the prosecutor “is to seek justice, not merely 
to convict.”8 The new Florida Rules of Pro- 
fessional Conduct have rephrased this ad- 
monition to state that the prosecutor “has 
the responsibility of a minister of justice 
and not simply that of an advocate.” 9 As 
trite as all this may sound to the seasoned 
ear, a prosecutor who does not live by this 
credo belongs in another line of work. The 
citizens of his jurisdiction, in which he is 
the chief law enforcement official,!° de- 
serve no less. 


The state’s attorney is not an attorney of record 
for the state striving at all events to win a ver- 
dict of guilty. He is a quasi judicial officer whose 
main objective should always be to serve jus- 
tice and see that every defendant received a fair 
trial."! 


There exists, then, a well-recognized “fun- 
damental and decisive difference between 
the public prosecutor and the ordinary ad- 
vocate [which] is expressly recognized by 
the Code of Professional Responsibility...; 
by the ABA Model Rules of Professional 
Conduct...; and has long been recognized 
by our case law [cites omitted].”!2 

In making a charge decision, the prose- 
cutor is properly operating on two different 
levels, with two different sets of criteria. 
On the evidentiary level, he is making a 
determination as to whether sufficient evi- 
dence is available with which to prove the 
case. On the discretionary level, he is con- 
sidering a variety of factors as to whether 
to charge, divert or screen a case, notwith- 
standing the presence of enough evidence 
to establish guilt.!5 


Evidentiary Standard 

The appropriate charge standard to be 
utilized by the prosecutor in making a de- 
termination of the evidentiary sufficiency 
of a case is not clear in the literature. The 
least demanding criterion is that found in 
the profession’s disciplinary rules, wherein 
a prosecutor is cautioned not to institute 
charges unsupported by probable cause.!4 

The American Bar Association Prosecu- 
tion Standards speak in terms of requiring 
evidence to “support a verdict of guilty” 
and evidence “which would support a con- 
viction.”!5 In the final approved draft, in 
order to match the Standards with the Dis- 
ciplinary Rules of the then newly-created 
Code of Professional Responsibility, the 
following language was added: “It is unpro- 
fessional conduct for a prosecutor to insti- 
tute...criminal charges when he knows that 
the charges are not supported by probable 


cause.”!6 

The National Advisory Commission on 
Criminal Justice Standards and Goals, 
Courts (1973) states that a case should be 
screened from the system lacking a “likeli- 
hood” of a conviction, then in the next sen- 
tence changes to “probability of convic- 
tion”! as if the terms were interchangeable. 

“The probability of conviction” is found 
again in both the National Prosecution Stan- 
dards of the National District Attorneys 
Association and the highly-regarded Uni- 
form Crime Charging Standards of the Cali- 
fornia District Attorneys Association. 

The evidentiary standard by which a 

prosecutor should charge a case is most 
clear in Florida: 
Before filing an information every state attor- 
ney should not only seek probable cause in his 
investigation, but also determine the possibility 
of proving the case beyond and to the exclusion 
of every reasonable doubt. If the latter cannot 
be accomplished, no information should be filed 
and the defendant should be released. 

Thus, the standard by which a Florida 
prosecutor determines the de facto prose- 
cutability of a case coincides with the stan- 
dard of proof required before the ultimate 
triers of fact. Since the performance of this 
most serious and frequently difficult task 
remains essentially subjective, it is positively 
crucial that (1) only the more experienced 
prosecutors in a state attorney’s office be 
designated to make charge decisions;° and 
(2) guidelines be established by the state 
attorney to ensure the fair and uniform im- 
plementation of appropriate charge poli- 
cies.?! 

Consistency in the charging of criminal 
cases is not antithetical to the concept of 
justice. It is possible, in other words, to 
have a relatively standardized charge phil- 
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osophy at work: and still not violate any 
concept of individualization. 

The key is predictability. The police sub- 
mitting cases for prosecution consideration 
ought to know what to expect, and so 
should the defense bar. The more assis- 
tants involved in the charge process, and 
the more limited their experience, the less 
consistency there is. A set of facts that 
looks like a provable burglary one week 
ought not be only a trespass the following 


week, when the only difference is the prose- 
cutor reviewing the case. 


Discretionary Standard 

These commonsense precepts are even 
more critical, perhaps, when considering 
the wholly discretionary level of the prose- 
cutor’s screening and charging function. 
The prosecutor is not obligated to file all possi- 
ble charges which available evidence might sup- 
port. The pres<c\:tor may properly exercise his 
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discretion to present only those charges which 
he considers to be consistent with the best inter- 
ests of justice.?2 

Historically, prosecutors in America have 
exercised vast discretion as to whether an 
accused ought to be charged.”3 This in- 
volves criteria totally apart from the issue 
of the sufficiency of the available evidence. 
In fact, in considering these nonevidenti- 
ary factors, one should generaliy assume 
the sufficiency of the evidence.”4 

The point is that it is inappropriate and 
manifestly inequitable to file charges dog- 
gedly in strict obedience to an evidentiary 
standard alone. The prosecutor ought not 
simply respond to criminal complaints with 
a “rubber stamp,” for he is ethically 
bound to balance the public interest and 
the interests of the offender. 
The prosecutor is not obliged to present all 
charges which the evidence might support. The 
prosecutor may in some circumstances and for 
good cause consistent with the public interest 
decline to prosecute, notwithstanding that evi- 
dence may exist which would support a convic- 
tion.”6 

The considerations generally accepted as 
appropriate in determining whether to 
screen or charge an accused are typified 
by the following combination of screening 
and charging criteria enumerated by the 
National District Attorneys Association: 


1. Nature of the offense; 

2. Characteristics of the offender, includ- 
ing attitude, mental state, and criminal his- 
tory; 

3. Age of the offense; 

4. Victim considerations, including ex- 
tent of injury, desire not to prosecute, or 
possible improper motives. 

5. A history of nonenforcement of a 
statute;2” 

6. Likelihood of prosecution by another 
criminal justice authority; 

7. Aid to other prosecuting goals through 
nonprosecution; 

8. Possible deterrent value of prosecu- 
tion;28 

9. Undue hardship caused to the accused; 

10. Excessive cost of prosecution in re- 
lation to the seriousness of the offense; 

11. Probability of conviction;?9 

12. Recommendations of tne involved 
law enforcement agency; 

13. Availability of suitable diversion pro- 
grams; 

14. Any provisions for restitution; 

15. Any mitigating circumstances. 

All commentators accept the rationale 
that limited law enforcement resources are 
a legitimate basis for the exercise of prose- 
cutorial discretion to screen a defendant 


from the criminal justice system.°9 Beyond ° 


a 
| 
i | 


that, the charge criteria clearly represent 
a need to individualize justice by accom- 
modating the requirements of either the 
defendant, the victim, or other law enforce- 
ment goals (e.g., turning offenders into in- 
formers). 

The challenge for the prosecutor is to 
establish a criminal intake procedure that 
utilizes the application of recognized crite- 
ria in an even-handed manner so as to en- 
sure that the exercise of discretionary author- 
ity is both just and consistent. 

The prosecutor making a charge deci- 
sion determines the caseload not only for 
his staff but for the judiciary as well. In 
that respect, it is the most important deci- 
sion-making he performs, for to charge an 
individual with a crime sets in motion a 
series of events that, for everyone involved 
in the adversary process, is potentially 
costly in terms of both physical and emo- 
tional resources. 

Both edges of the charging sword—the 
evidentiary as well as the discretionary— 
must be conscientiously honed to cut the 
right way, and if a prosecutor sharpens any- 
thing, it ought to be this skill, so that his 
obedience to the call of justice does not 
dull. 


' Cleveland v. State, 417 So.2d 653 (Fla. 
1982); State v. C.C.B., 465 So.2d 1379 (Fla. 5th 
D.C.A. 1985); State v. Cain, 381 So.2d 1361, 
1367 (Fla. 1980). 

2 Johnson v. State, 314 So.2d 573 (Fla. 1975). 

3 State v. Brown, 416 So.2d 1258 (Fla. 4th 
D.C.A. 1982). 

4State v. Jogan, 388 So.2d 322 (Fla. 3d 
D.C.A. 1980). 

5 State v. Brown, 416 So.2d 1258 (Fla. 4th 
D.C.A. 1982). 

6 State v. Jogan, 388 So.2d 322 (Fla. 3d 
D.C.A. 1980). 

7 See also Wilson v. Renfroe, 91 So.2d 857 
(Fla. 1956). 

8E.C. 7-13, Cope OF PROFESSIONAL RESPON- 
SIBILITY; 1.1(c), A.B.A. Project on Standards for 
Criminal Justice, Standards Relating to the Prose- 
cution Function and the Defense Function 
(March 1971), hereinafter cited as ABA Prose- 
cution Standards. 

9 Comment to Rule 4-3.8, FLa. RuLEs OF Pro- 
FESSIONAL Conbuct (1987). 

10 Standard 2.1, National Prosecution Stan- 
dards, National District Attorneys Association, 
hereinafter cited as NDAA Prosecution Stan- 
dards. 

1! Frazier v. State, 294 So.2d 691 (Fla. 1974). 

12 Clausell v. State, 455 So.2d 1050, 1054 (Fla. 
3d D.C.A. 1984). 

13 “Screening” involves the removal of an in- 
dividual from the criminal justice system, and 
is distinct from “diversion” in that screening 
means to stop all formal proceedings, whereas 
diversion compels an accused to take part in a 
program alternative to prosecution. See gener- 
ally Ch. 1, The National Advisory Commission 
on Criminal Justice Standards and Goals, Courts 
(1973), hereinafter cited as NAC Courts, and 


see Ch. 8, Screening, NDAA Prosecution Stan- 
dards. 

'4 DR 7-103, Cope Or PROFESSIONAL RESPON- 
SIBILITY; §4-3.8, FLA. RULES OF PROFESSIONAL 
ConDUCT. 

'5 ABA Prosecution Standard 3.9 and Com- 
mentary. 

16 Id, Approved Draft, 1971. 

'7 NAC Courts, Standard 1.1. 

'8NDAA Prosecution Standard 9.3(13); 
CDAA Standard I.A.1.d. 

'9 In Re Rule 3.131 (b), Florida Rules of Crimi- 
nal Procedure, 289 So.2d 3 (Fla. 1974). 

20 See, e.g., Commentary Sect. b, ABA Prose- 
cution Standard 3.4. 

2! See, e.g., Commentary, NDAA Prosecu- 
tion Standards, ch. 9. 

22 NDAA Prosecution Standard 9.3. 

23 See Note 1, supra, and such articles as typi- 
fied by Lafave’s The Prosecutor’s Discretion in 
the U.S., 18 AM.J. Comp. Law 532 (1970). 

24Inbau, Fred, et.al, Cases & Comments on 
Criminal Procedure, p. 486 (1974). 

25 Pugach v. Klein, 193 F.Supp. 630 
(S.D.N.Y. 1961). 

26 ABA Standard 3.9(b). 

27 This factor was deleted from the final draft 
of the ABA Standards because it was feared it 
might be deemed to include situations tanta- 
mount to dereliction of duty, citing illegal gam- 
bling as an example. 

28 The National Advisory Commission’s stan- 
dards placed a significantly greater reliance upon 
the deterrent factor, going so far as to approve 
charging some cases because of the deterrent 
value “even though the probability of convic- 
tion was low.” Even more frightening, if you 
will, is the commission’s position that a screening/ 
charging criteria ought to be “the value of fur- 
ther proceedings in fostering the community’s 
sense of security and confidence in the criminal 
justice system...even where those demands are 
objectively unjustifiable.” See NAC Courts, Stan- 
dard 1.! and Commentary. The author does not 
endorse reliance on these particular criteria. 

29 Although the evidentiary vs. the discre- 


Steven Wallace is chief assistant 
state attorney with the Office of the 
State Attorney, Ninth Judicial Circuit, 
Orlando. He received his B.A. in 1965 
from Florida State University and J.D. 
from that same university in 1972. 

He writes this column on behalf of 
the Criminal Law Section, Jon A. 
Sale, chairman, and Barry Krischer, 
editor. 


tionary aspects of the prosecutor’s charge deci- 
sion-making are separate functions, they operate 
coterminously and are only improperly 
comingled when dealing with the diversion al- 
ternative, which ought only be utilized in cases 
in which convictions can be obtained in case 
prosecution subsequently becomes necessary due 
to the failure of the accused to successfully com- 
plete the diversion program. 

30 See, e.g., MILLER, PROSECUTION: THE 
DECISION TO CHARGE A SUSPECT WITH A CRIME, 
Ch. 8 (1969). 
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Spotlight 


Voluntary Bars 


Seminole County Bar Publishes Criminal Cases Notebook 


This month’s “Spotlight on Voluntary 
Bars” focuses on the 1987 service project of 
Seminole County Bar Association. This bar 
has a membership of 150, is staffed and has 
a budget of $8,500. Leon B. Cheek III 
served as president during the completion 
of this service project. 

The Seminole County Bar Association’s 
service project was completion and publi- 
cation of The Florida Criminal Cases Note- 
book—Fifth District Edition. Bar member 
Kurt Erlenbach, author of the Notebook, 
spent three years gathering data, compiling 
information and organizing this reference 
guide. Mr. Erlenbach was formerly with the 
State Attorney’s Office, 18th Judicial Cir- 
cuit, and now practices with the firm of 
Jacobs & Goodman, P.A., in Altamonte 
Springs. 

The Florida Criminal Cases Notebook is 
acomprehensive research and trial aid cov- 
ering all areas of criminal law. The Note- 
book is organized so one can quickly locate 
the cases with the most precedential value. 
It contains almost 4,000 case citations or- 
ganized into 112 sections and annotations 
of all those United States Supreme Court 
cases since 1985 that affect Florida crimi- 
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nal law. There are complete annotations of 
all cases decided in Florida appellate courts 
since volume 444, Southern Reporter, Sec- 
ond Series, as well as hundreds of earlier 
cases. 

The Notebook examines each section of 
criminal law under four headings: United 
States Supreme Court cases, Florida Su- 
preme Court cases, those relevant cases in 
the district of interest, i.e., Fifth District, 
and then those cases decided in the other 
districts of Florida. 

Finally, The Florida Criminal Cases Note- 
book contains a collection of sentencing 
guidelines law. Mr. Erlenbach feels that this 
is one of the most important features of 
the Notebook. This section begins with a 
general discussion of sentencing guidelines. 
Following that it examines the Albriton 
guidelines. Then it discusses aggravating cir- 
cumstances upheld, aggravating circum- 
stances reversed, mitigating circumstances 
upheld and mitigating circumstances re- 
versed. 

Mr. Erlenbach has already completed one 
update of the Notebook, adding approxi- 
mately 940 additional cases, and plans to 
update about every five months. These up- 


0 Color and black and 


white video (Taken, 


edited and shown by 


our own staff) 


O Free nationwide 
referral service 


A full-service firm 
Listed in Martindale-Hubbell 


Established in 1953 


34 THE FLORIDA BAR JOURNAL/JANUARY 1988 


dates will be sold separately from the origi- 
nal publication. In addition to the Fifth Dis- 
trict Edition, there will also be editions avail- 
able covering each of the other districts in 
Florida. 

According to Leon Cheek III, “The bar 
chose this service project because of its po- 
tential value to attorneys statewide.” The 
Notebook has already been used extensively 
by prosecutors and judges in Brevard and 
Seminole counties for over a year. The Note- 
book is locally written, published and pro- 
duced and therefore the cost to the individ- 
ual is much less than if it were available 
through a national publisher. 

Whether you handle criminal cases daily 
or only once a year, the Notebook will help 
keep you completely up to date. The Flor- 
ida Criminal Cases Notebook—Fifth Dis- 
trict Edition is available from the Seminole 
County Bar Association at a cost of $49.95 
plus $3.50 for mailing costs. 

The Seminole County Bar Association is 
located at 608 E. Altamonte Drive, Suite 
201, Altamonte Springs, Florida 32701, 
(305) 834-0530. All inquiries and orders 
should be directed to the bar association and 
Joyce Lawson, executive director. BJ 
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Media and 


Communications Law 


Florida’s Excursion into the Realm of 
Cable Television Franchising 


Part I 


by Terry S. Bienstock and James C. Cunningham, Jr. 


During the 1987 regular session of the 
legislature, Florida enacted a law affect- 
ing the franchising of cable television. Ch. 
87-62, Laws of Florida, is Florida’s first 
attempt at the state level to bring reason 
and uniformity to cable television franchis- 
ing. The issues this law addresses are the 
result, in part, of vigorous recent attempts 
at cable television franchising in the state. 
They are also the result of gaps between 
the Cable Communications Policy Act of 
1984! and traditional local franchising laws. 
Finally, they are an attempt to control ca- 
ble television franchising in the. post-Pre- 
ferred era.? 

Our purpose in this article is to give an 
overview of Section 2 of Ch. 87-62, includ- 
ing views of the constitutional issues raised 
by its enactment and eventual application, 
and to examine its relationship to the fed- 
eral Cable Communications Policy Act of 
1984. Part II, to be published in the Feb- 
ruary issue, will deal with Sections 3, 4 and 
5. 


The Historical Regulation of Cable 

Although the advent of cable television 
regulation at the state level is new in Flor- 
ida, governmental regulation itself is far 
from new. Cable television, in fact, has been 
regulated for the last 25 years. In 1962, the 
Federal Communications Commission. be- 
gan regulating cable television as a neces- 
sary part of its regulation of local broadcast 
television. In 1965, “the Commission held 
that the [Communications] Act confers ade- 
quate regulatory authority over all CATV 
systems”? and began what ultimately be- 
came a complete scheme for the regulation 


of cable television. The Commission’s 
authority to regulate cable television was 
subsequently challenged and affirmed by 


‘the United States Supreme Court in United 


States v. Southwestern Cable Co., 392 U.S. 
157, 166 (1968). Later, the Commission 
adopted a “structured dualism” under 
which state and local authorities became 
responsible for regulating, inter alia, the 
grant of franchises, the delineation of fran- 
chise areas, the construction of cable fa- 
cilities and the maintenance of rights-of- 
way. 

This regulatory scheme went largely un- 
impeded until 1984.-After regular prodding, 
the United States Congress acceded to the 
cable industry’s complaints about local regu- 
latory controls and amended the Commu- 
nications Act of 1934 by enacting the Cable 
Communications Policy Act of 1984. The 
purposes of the Cable Act reflect Congress’ 
attempt to ensure a stable marketplace for 
cable operators with uniformity of certain 
regulations, which in turn ensures that the 
public is able to receive the most diverse 
possible programming, including news, in- 
formation, entertainment and sports. The 
final form of the Cable Act was the result 
of negotiations and compromises between 
representatives.of those who would regu- 
late the cable industry — the franchising 
authority — and representatives of those 
who would be regulated — the cable op- 
erators. The detailed legislation attempts 
to cover many significant aspects of the 
cable industry, ranging from franchising 
to renewal to equal employment practices 
to subscribers’ privacy. Although the Ca- 
ble Act was itself of great significance, it 


has regulatory gaps, including the proce- 
dure by which a cable operator may obtain 
a cable television franchise and the crite- 
ria upon which to base the decision whether 
to grant or to deny a franchise. 


These gaps were not closed by Los An- 
geles v. Preferred Communications, Inc. 
In Preferred, the U.S. Supreme Court rec- 
ognized that the provision of cable televi- 
sion implicates first amendment interests. 
However, it left the extent of these protec- 
tions undefined.* Of what the Court was 
sure, however, was that although cable tele- 
vision enjoys first amendment protection, 
“[e]ven protected speech is not equally per- 
missible in all places and at all times.” In- 
stead, it said that the exercise of one’s first 
amendment rights “must be -balanced 
against competing societal interests.” 


On the whole, local governments have 
been primarily responsible for cable televi- 
sion franchising. A franchising authority 
is responsible for protecting a limited pub- 
lic domain, its rights-of-way, while at the 
same time ensuring that the rights of the 
viewing public and the cable operator are 
protected. The franchising authority typi- 
cally grants a franchise by enactment of 
an ordinance. 


.Many franchising authorities have ordi- 
nances which establish the procedure for 
applying for a franchise; others do not. 
Sometimes those franchising authorities 
which have franchising ordinances also 
have.criteria upon which to base a deci- 
sion to grant or to deny a franchise; still 
others do not. Those that do not have fran- 
chising ordinances may simply grant or 
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deny franchises without any specified cri- 
teria. 

In other circumstances, a municipality 
and a county may both require a franchise 
for a cable operator to serve the city. The 
standards of the municipality and of the 
county for this same area may vary. This 
scenario has permitted franchising authori- 
ties to answer the same basic questions in 
many different ways. There was simply no 
uniformity across the state in the cable tele- 
vision franchising process. 

With the enactment of Ch. 87-62, there 
now exists significant minimum standards, 
creating a new era of uniformity in the lo- 
cal franchising process. These new criteria, 
however, do not exclude other factors 
which a franchising authority may consider, 
but sets a base upon which to build. 

Ch. 87-62 is Florida’s attempt to balance 
the interests of first amendment speakers 
— cable operators as well as subscribers 
— versus the governmental right to regu- 
late cable television. By establishing entry 
criteria for cable applicants, the state legis- 
lature recognized that a franchising author- 
ity is not required to “open its doors to all 
cable television comers, regardless of size, 
shape, quantity, qualifications or threat to 
the ultimate capacity of the system.” In- 
stead, it fills in certain key regulatory gaps 
left by the Cable Act and attempts to cod- 
ify the Supreme Court’s Preferred decision 
by requiring franchising authorities to con- 
sider specific criteria at a public hearing 
before awarding or denying a franchise ap- 
plication. 


Section 2 of Ch. 87-62 Establishes 
Franchise Entry Criteria 

The legislature report on CS/SB 941 
(now Ch. 87-62) stated that “[t]here is cur- 
rently no state law governing the manner 
in which municipalities and counties grant 
franchises to cable television companies.” 
Even after the enactment of the Cable Act, 
which Congress said was to “establish guide- 
lines for the exercise of [franchising] author- 
ity with respect to the regulation of cable 
systems,”’ there is no particular section in 
the Cable Act to which one can refer for 
guidance in making the decision whether 
to grant or to deny a request for an initial 
franchise. This void is now filled through- 
out Florida. 

Section 2 of Ch. 87-62 requires franchis- 
ing authorities to consider the following 
criteria at a public hearing before acting 
on an initial franchise application: 

(a) The economic impact upon private prop- 
erty within the franchise area; 

(b) The public need for such franchise, if any; 


(c) The capacity of public rights-of-way to 
accommodate the cable system; 

(d) The present and future use of the public 
rights-of-way to be used by the cable system; 

(e) The potential disruption to existing users 
of the public rights-of-way to be used by the 
cable system and the resultant inconvenience 
which may occur to the public; 

(f) The financial ability of the franchise appli- 
cant to perform; 

(g) Other societal interests as are generally 
considered in cable television franchising; 

(h) Such other additional matters, both pro- 
cedural and substantive, as the municipality or 
county may, in its sole discretion, determine to 
be relevant. 

As the Florida Legislature no doubt rec- 
ognized, to protect itself in future litiga- 
tion, the franchising authority should “gen- 


With the enactment of Ch. 87- 
62, there now exist significant 
minimum standards, creating a 
new era of uniformity in the 
local franchising process 


erate a legislative record” because courts 
“may not simply assume that the ordinance 
will always advance the asserted state in- 
terest sufficiently to justify its abridgement 
of expressive activity.”* These criteria will 
assist the franchising authority in generat- 
ing the legislative record sufficient to jus- 
tify its ultimate decision, whatever that may 


be 


Most of the criteria set forth in Section 
2 may be traced directly to language the 
Supreme Court used in Preferred. For ex- 
ample, the Supreme Court said that its de- 
cision on how the first amendment should 
be applied to cable television could only 
be made once it knew “how [the cable op- 
erator] proposes to install and maintain 
its facilities. . . .” In response, the Florida 
Legislature requires franchising authorities 
to consider the potential disruption which 
will be caused to the present rights-of-way 
users and the inconvenience which will be 
caused to the public. This criterion requires 
determining whether the cable operator in- 
tends to install aerial cable in areas in which 
all other utilities are underground, or vice 
versa; whether the geographical area has 
recently undergone other large public con- 
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struction; whether the cable operator also 
has pole sharing agreements with pole own- 
ers; whether the location of already exist- 
ing cable or the poles is such that install- 
ing and repairing an additional cable may 
be impracticable or dangerous. 

The Preferred Court said it would also 
need to know “the present uses of the pub- 
lic utility poles and rights-of-way. . . .” Flor- 
ida responded by requiring franchising 
authorities to consider the capacity of the 
rights-of-way to accommodate another ca- 
ble system, to consider the future uses of 
these rights-of-way by cable systems and 
to consider the potential disruption of the 
current rights-of-way users. This analysis 
can only be made after determining whether 
physical space exists on current poles or 
in existing trenches; whether new rights-of- 
way will have to be acquired; whether the 
facilities of existing pole and trench own- 
ers will have to be rearranged; whether the 
population growth will demand more space 
for utility services such as telephone, elec- 
tric and gas; whether traffic congestion will 
occur; and whether public safety such as 
law enforcement and medical services will 
be interfered with during construction. 

The cable operator in Preferred alleged 
that there was sufficient economic demand 
to support another system. To help the fran- 
chising authority determine the overall eco- 
nomic impact of another cable system, Flor- 
ida requires that the franchising authority 
consider the economic impact on private 
property within the area, the public need 
and the financial ability of the applicant 
to perform. Economic ability of the appli- 
cant to perform must be determined by re- 
viewing the committed sources of financing 
— debt or equity; analyzing its other fi- 
nancial obligations such as other committed 
or planned cable system construction; pro 
formas for the proposed system to ensure 
viability; and its other corporate affiliations. 
The public need can be determined, for ex- 
ample, by considering the public’s opinion 
of existing service (repair and program- 
ming), rates and the availability of service 
itself. Finally, the Supreme Court said that 
the exercise of one’s first amendment rights 
must be balanced against competing socie- 
tal interests. This requirement found ex- 
pression in Section 2 by requiring franchis- 
ing authorities to consider other societal 
interests, such as aesthetics, and additional 
matters normally considered in cable tele- 
vision franchising. 

Because each of the criteria was devel- 
oped based upon language in the Supreme 
Court’s Preferred decision, it can be 
strongly argued that they are facially con- 


stitutional. This does not mean, however, 
that the law will go unchallenged. We be- 
lieve that any challenge to the facial con- 
stitutionality of Section 2, however, will 
face an uphill battle. Section 2 only requires 
a franchising authority to consider the cri- 
teria; it is the application of these criteria 
during the franchising process that will be 
the true test of their constitutionality. 

If history is any guide, challenges to the 
constitutionality of Section 2 will be made 
on first amendment grounds. Since cable 
television is imbued with first amendment 
interests, the remaining question is the ex- 
tent to which the franchising authority may 
impact the exercise of that right either at 
the entry or operational level. 

Consequently, the fact that the genesis 
of the statutory criteria is in Preferred is 
not definitive in a constitutional sense. The 
single narrow holding reached by the Su- 
preme Court in Preferred was that the first 
amendment applies to cable television, noth- 
ing more. It remanded Preferred for the 
development of a complete factual record. 
Therefore, with the cable television first 
amendment standards still in flux, Section 
2 must still be tested against traditional first 
amendment analysis. 

The first amendment analysis applica- 
ble to cable television generally turns on 
whether cable television is treated similarly 
to newspapers or to the broadcast media. 
If it deserves the first amendment protec- 
tion afforded newspapers, then there are 
minimal regulations which may be im- 
posed. On the other hand, if cable television 
deserves the first amendment protection af- 
forded to the broadcast media, then the 
regulations may be much more extensive. 
Still again the question may not be as sim- 
ple as whether cable television is like print 
media or broadcast. Instead, a whole new 
standard may need to evolve. 

As other lower federal courts have strug- 
gled with the question of how to protect 
cable television’s first amendment rights, 
they have reached different conclusions as 
to whether cable television should be 
treated like the broadcast media or whether 
it should be treated like the print media. 
Most courts have concluded that cable tele- 
vision is unlike the print media because of 
physical and economic scarcity rationales 
and because of the intrusiveness of the con- 
struction and operation of a cable television 
system. For example, in Community Com- 
munications Company, Inc. v. City of Boul- 
der, Colorado, 660 F.2d 1370 (10th Cir. 
1981), petition for cert. dismissed, 456 U.S. 
1001, the city’s franchising ordinance was 
challenged as an unlawful prior restraint, 


as a content-based restraint on expression 
and or not being the least intrusive means 
for achieving its legitimate interests. In re- 
solving the dispute with the city, the Tenth 
Circuit pointed out the differences between 
cable television and newspapers. 

To disseminate information, a newspapr need 
not use public property in the same way that a 
cable operator does. A newspaper may reach its 
audience simply through the public streets or 
mails, with no more disruption to the public do- 
main than would be caused by the typical pe- 
destrian, motorist, or user of the mails. But a 
cable operator must lay the means of his me- 
dium underground or string it across poles in 
order to deliver his message. Obviously, this man- 
ner of using the public domain entails significant 
disruption, especially to streets, alleys, and other 
public ways. Some form of permission from the 


If history is any guide, 
challenges to the 
constitutionality of Section 2 
will be made on first 
amendment grounds 


government must, by necessity, precede such dis- 
ruptive use of the public domain. We do not see 
how it could be otherwise. A city needs control 
over the number of times its citizens must bear 
the inconvenience of having its streets dug up 
and the best times for it to occur. Thus, govern- 
ment and cable operators are tied in a way that 
government and newspapers are not. 

Other courts have also distinguished be- 
tween cable television and the print media 
to conclude that cable television, although 
enjoying first amendment protection, may 
suffer more intrusion into its first amend- 
ment rights in the form of entry and op- 
erational regulations.? 

A few recent decisions out of California 
have disagreed and have concluded that 
cable television and the print media are not 
significantly distinguishable, justifying very 
limited regulation. 

A trilogy of Century Federal decisions 
began by Century Federal’s challenge to 
the very concept of cable television fran- 
chising.!° It argued that cable television 
should be treated like newspaper publish- 
ing, i.e. minimal regulation and challenged 
the exclusive franchising arrangement on 
first amendment grounds. The cities argued 
that cable television could be regulated simi- 
larly to the broadcast media, citing physical 
and economic scarcity and the disruptive 
use of public property as the justification. 
The cities conceded that they intended to 
grant a franchise to only one operator, at 
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least initially. The court concluded that 
there was no meaningful distinction be- 
tween cable television and newspapers re- 
lying on Miami Publishing Co. v. Tornillo. 
418 U.S. 241 (1974), to conclude that the 
government could not choose the only 
speaker in a natural monopoly environ- 
ment. The court did recognize, however, 
that the cities had a substantial govern- 
mental interest in minimizing disruption 
of the public domain, but concluded that 
they had not made a sufficient showing of 
disruption in the case of multiple simulta- 
neous installations. The court limited its 
decision to the case before it and held only 
that the cities had not offered sufficient 
evidence to create a genuine issue of mate- 
rial fact to preclude summary judgment on 
the issue of whether there was “a substan- 
tial or important governmental interest to 
justify limiting to one the number” of fran- 
chised cable operators. 

Section 2 may also be supported as con- 
stitutional by the proper application of the 
public forum doctrine. The public forum 
doctrine is founded on the premise that 
certain government-owned property is open 
for exercise of one’s first amendment rights. 
It may be open because of tradition — e.g., 
streets and parks — or it may have been 
specifically opened — e.g., school class- 
rooms and theaters. The nonpublic forum 
government-owned property is that which 
has never been traditionally open or spe- 
cifically open for exercising one’s first 
amendment rights.'! The public rights-of- 
way to be used by cable television fall with- 
in the latter category. These rights-of-way 
have usually been used for sewer, water, 
electric and telephone services. They have 
not been open by tradition or specifically 
opened for the purpose of exercising one’s 
first amendment rights. “With respect to 
nonforums, the government may reserve 
the forum for its intended purposes, so long 
as the regulation is reasonable and is not 
an effort to suppress speech merely because 
the government disagrees with the speaker’s 
viewpoint.”!2 

For example, the Supreme Court used 
the public forum analysis in Perry Educa- 
tion Association in which the Perry Local 
Educators’ Association (PLEA) sought to 
use the interschool mail system to commu- 
nicate with teachers. The teachers were rep- 
resented for collective bargaining purposes 
by another labor union, the Perry Educa- 
tion Association. The issue which the Su- 
preme Court addressed was whether 
PLEA’s first amendment rights were vio- 
lated when Perry Education Association 
was permitted access to the mail system 


and PLEA was not. The Supreme Court 
recognized that first amendment rights were 
implicated by the denial, but upon analy- 
sis found no first amendment infringe- 
ment.!3 


The Court recognized that “[p]ublic prop- 
erty which is not by tradition or designation 
a forum for public communication is gov- 
erned by different standards.” With the 
nonpublic forum, “the State may reserve 
the forum for its intended purposes, com- 
municative or otherwise, as long as the regu- 
lation or speech is reasonable and not an 
effort to suppress expression merely be- 
cause public officials oppose the speaker’s 
view.” 

Applying this third type, the Court con- 
cluded that the school mail system is not 
a traditional public forum; nor was it open 
by designation: The:-Court observed that 
the mail system was not generally open to 
the public; any nonschool people who 
sought to use the school’s mail system had 
to first secure the school principal’s per- 
mission. “This type of selective access does 
not transform government property into 
a public forum.” In sum, the Court said: 

Implicit in the concept of the nonpublic forum 
is the right to make distinctions in access on the 
basis of subject matter and speaker identity. 
These distinctions may be impermissible in a pub- 
lic forum but are inherent and inescapable in 
the process of limiting a nonpublic forum to ac- 
tivities compatible with the intended purpose of 
the property. The touchstone for evaluating these 
distinctions is whether they are reasonable in 


light of the purpose which the forum at issue 
serves. 


Similarly, the utility easements and pub- 
lic rights-of-way are not public forums. The 
space on poles and underground has not 
been traditionally open to expressive ac- 
tivity. Nor have these spaces been opened 
by designation. Since the utility easements 
and rights-of-way are not public forums, 
the franchising authority may limit their 
access to their dedicated purpose — car- 
riage of utility lines. Having concluded that 
the franchising authority may exclude speak- 
ers from nonpublic forums on a reasonable 
basis, it is not necessary to engage in the 
analysis of United States v. O’Brien; 391 
U.S. 367 (1968),!4 which is inapplicable in 
nonpublic forum cases. 

As a result, we submit that under exist- 
ing law, Section 2 is a reasonable attempt 
to balance the interests of first amendment 
speakers and the franchising authority’s 
duty to control the use of the public do- 
main. Franchising cable systems is indis- 
putedly a legitimate governmental function. 


Thus, no matter what the threats of litiga-: 


tion may be and on what basis, until a court 
of proper jurisdiction renders a definitive 
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opinion on Section 2 or the criteria set out 
in the section, franchising authorities have 
a safe haven by following the new law. BJ 


1 47 U.S.C. §§521, et seq. 

2 Los Angeles v. Preferred Communications, 
Inc., 476 U.S. 488, 106 S.Ct. 2034 (1986). 

3 Second Report and Order, 2 F.C.C. 2d 725 
(1966). 

4106 S.Ct. at 2038. Justice Blackman con- 
curred in which Justices Marshall and O’Con- 
nor joined, saying that since communications 
media are treated differently for first amendment 
purposes, cable television would have to be ex- 
amined to determine if it is sufficiently analo- 
gous to another medium to “warrant application 
of an existing standard or whether those charac- 
teristics require a new analysis.” Id. 

5 Pacific West Cable Company v. City of Sac- 
ramento, 798 F.2d 353, 355 (9th Cir. 1986). 

6 Senate Staff Analysis and Economic Im- 
pact Statement on CS/SB 941, May 18, 1987, 
p. 2. 

747 U.S.C. §521(3). The lack of definable 
criteria could open.the franchising authority’s 
ultimate determination to legal challenge. For 
example, the franchise applicant could argue that 
its first amendment rights have been violated, 
that the franchising authority has violated the 
federal antitrust laws, that the action was capri- 
cious and arbitrary, or that the franchising author- 
ity denied it equal protection. 

8 Preferred, 106 S.Ct. at 2038. 

9 Central Telecommunications, Inc. v. TCI 
Cablevision, Inc., 800 F.2d 711 (8th Cir. 1986); 
Pacific West Cable Co. v. City of Sacramento, 
798 F.2d 353 (9th Cir. 1986); Omega Satellite 
Products Company v. City of Indianapolis, 694 
F.2d 119 (7th Cir. 1982); Best View Cablevision, 
Inc. v. City of Abbeville, Case Nos. 85-1159, 
85-1499 (4th Cir. Aug. 13, 1986); Berkshire Ca- 
blevision of Rhode Island, Inc. v. Burke, 571 
F.Supp. 976 (D.R.I. 1983), vacated and re- 
manded as moot, 773 F.2d 382 (Ist Cir. 1985). 
See generally Preferred, n. 2. 

'© Century Federal, 579 F.Sup». at 1555. The 
court rendered two other opinions in this case. 
Century Federal, Inc. v. City of Palo Alto, Case 
No.C-85-2168 (N. D. Cal. Sept. 1, 1987) and 
Century Federal, Inc. v. City of Palo Alto, 648 
F.Supp. 1465 (N.D. Cal. 1986). See also Group 
W Cable, Inc. v. City of Santa Cruz, Case No. 
C-84-7456-W WS (N.D. Cal. Sept. 10, 1987). 

'! Perry Education Association v. Perry Lo- 
cal Educators’ Association, 460 U.S. 37 (1983). 

!2 Brunelli, Why Courts Should Not Use Pub- 
lic Forum Doctrine Analysis in Considering Ca- 
ble Operators’ Claims Under the First Amend- 
ment, 24 Am.Bus.L.J. 541, 545-546 (1986). 

'3 The Court summarized three types of fo- 
rums, first those “which by long tradition or gov- 
ernment fiat have been devoted to assembly and 
debate.” In these cases, the government may not 
prohibit all communicative activity, but must 
show a compelling state interest achieved by a 
narrowly drawn regulation. The second type of 
public forum is one which the government has 
opened for use as a place for expressive activ- 
ity. First amendment standards applicable to this 
type of forum are the same standards as the tra- 
ditional forum and finally the nonpublic forum. 

14 Tn this case, the Court set forth a four-part 
test for regulating. noncommunicative activity 
associated with speech in a public forum. How-. 
ever, in Preferred, the U.S. Supreme Court 


seemed to indicate by its cite to Cornelius that 
forum analysis was proper in applying the first 
amendment to cable operators. If the rights-of- 
way are not a public forum then, as Preferred 
seems to suggest, the reasonableness tests of 
United States v. O’Brien, may not need to be 
considered. Even applying these tests, however, 
the Florida entry criteria appear to be constitu- 
tional as being reasonable. There is no question 
that the state may regulate cable television. The 
substantial governmental interest at stake is the 
control of its rights-of-way and their judicious 
use for the greatest benefit to the community, 
protection of the aesthetic quality of the com- 
munity, limiting the disruption caused to the com- 
munity by installation and possible removal of 
system, protecting the community’s health, safety 
and welfare by minimizing traffic congestion 
which could endanger safe passage of emergency 
vehicles and which would cause inconvenience 
to the public. Entry related regulation is far from 
an attempt to suppress free speech, i.e., it is not 
directed at the speech itself or the content. Finally, 
this is the most narrow means which can bé 
drawn to protect the public. 

Although the Ninth Circuit reached a differ- 
ent conclusion in its Preferred decision, in light 
of the Supreme Court’s affirmance on a more 
narrow ground, the forum analysis is still open 
to.debate. See also Tele-Communications of Key 
West, Inc. v. United States, 757 F.2d 1330 (D.C. 
Cir. 1985). 
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Corporation, Banking 
and Business Law 


With little fanfare, President Reagan 
signed into law on October 28, 1986, the Gov- 
ernment Securities Act of 1986.! The Act 
regulates, for the first time, brokers and deal- 
ers of government securities? and vests 
within the Secretary of the Treasury the rule- 
making authority necessary to implement 
the policies and procedures of the Act.3 The 
need for legislation arose from recent and 
spectacular failures of certain government 
securities dealers.4 

These failures have resulted in losses to 
thousands of investors and have shaken the 
confidence of the government securities mar- 
ket,> the “cornerstone” of our capital mar- 
kets system.® Between July 1975 and April 
1985, eight major government securities deal- 
ers went bankrupt. They include Financial 
Corporation of Kansas City, Missouri; Win- 
ters Government Securities; Drysdale Se- 
curities; Lombard-Wall; Comark; Lion Capi- 
tal Group; Bevill, Bresler and Schulman; and 
most recently and perhaps most well known, 
ESM Government Securities (ESM).’ 

If the number of failures seems unimpres- 
sive, consider the losses. The bankruptcies 
of Winters, Drysdale, Lombard-Wall, Lion 
Capital, Bevill, Bresler and ESM alone re- 
sulted in losses estimated at “$800 million 
on a pre-tax basis.”8 And of the types of in- 
vestors who suffered, banks lost about $325 
million, savings and loan associations ap- 
proximately $375 million and state and 
local governments roughly $100 million.9 
Moreover, the repercussions of the ESM fail- 
ure were felt throughout the national and 
international financial markets. As ex- 
plained in a 1986 Senate Report of the Com- 
mittee on Banking, Housing and Urban 
Affairs: 


The Impact of the Government Securities Act on 
Hold-in-Custody Repurchase Agreements 


by J.B. Harris 


ESM’s failure resulted in losses of over $300 mil- 
lion to local governments and certain savings and 
loan associations, which precipitated a deposi- 
tors run on thrift institutions in Ohio that resulted 
in the temporary closing of 71 Ohio thrift institu- 
tions. The run on the Ohio thrifts precipitated 
asharp rise in the price of gold in European Mar- 
kets and acorresponding drop in the value of the 
dollar. 

The same ripple effect was felt in the gold 
and foreign currency markets following the 
demise of Bevill, Bresler.!! 


Repurchase Agreements 

Central to these collapses were certain 
abuses involving repurchase agreements (re- 
pos). A repo is the sale or transfer of gov- 
ernment securities coupled with a promise 
by the seller-transferor to repurchase for a 
premium the same or like securities at a later 
date.!3 A reverse repo, on the other hand, 
is simply the opposite side of a repo. It is 
the purchase of government securities tied 
to a promise by the purchaser-transferee to 
resell the same or like securities to the seller- 
transferor for a premium at a later date.'¢ 
In either case, the premium paid on a repo 
represents interest to the purchaser-trans- 
feree and is usually equal to or higher than 
rates paid on other short term government 
debt obligations or on deposit or money mar- 
ket accounts.!5 More importantly, whether 
a repo represents a sale to the purchaser- 
transferee, where title to the underlying 
securities passes to the purchaser,'® or 
whether it represents a secured loan to the 
seller-transferor, where the underlying se- 
curities are used to collaterize the loan, is 
still a matter of debate,'7 and an issue of 
great importance in the event of default by 
the seller-transferor.!8 
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However, this debate notwithstanding, 
these apparently simple investment devices 
attract billions of dollars in capital every year 
from all sectors of the economy.!'? Repos 
also figure prominently in the Federal 
Reserve Board’s facilitation of monetary pol- 
icy. Through the daily open market opera- 
tions of the Federal Reserve Bank of New 
York, the Fed buys and sells securities and 
enters into repos at levels which affect the 
national money supply and, in turn, inter- 
est rates.20 Thus, from the Fed seeking to 
carry out monetary policy, to individuals 
seeking higher rates of interest than those 
paid on deposit or money market accounts, 
to corporations, institutions and municipali- 
ties seeking to earn interest on idle capital 
through short term, secure investments,?! 
repos have provided attractive”? and, for the 
most part, sound investment alternatives. 

The illusory element of security has also 
been an attractive feature of the repo and 
one often exploited by the now defunct se- 
curities dealers.” This illusion arises because 
the underlying securities consist of govern- 
ment securities, guaranteed as to principal 
and interest by the U.S. Government or an 
agency thereof.?4 Conceivably, in the event 
of default by the seller-transferor, the un- 
derlying securities could be sold by the pur- 
chaser-transferee in the Government 
securities market or would be paid in full 
by the U.S. Government at maturity. Ab- 
sent failure of the Government, what safer 
investment can there be? 

The reality is that losses can occur because 
the purchaser-transferee’s interest in the un- 
derlying securities is not protected from deal- 
ings by the seller-transferor.25 Typically, the 
securities are not physically delivered to the 


purchaser-transferee. Instead, they are held 
for the benefit of the purchaser by the seller- 
transferor. Consequently, as the 1986 Sen- 
ate Report of the Committee on Banking, 
Housing and Urban Affairs pointed out in 
its review of the Lion Capital case: 

Many of [the] customers allegedly had engaged 
in repurchase agreements believing that the secu- 
rities subject to repurchase were held on their be- 
half by Lion’s clearing agent. Instead, Lion’s 
clearing agent claimed it was holding these secu- 
rities as security for loans made to Lion rather 
than in custody for Lion’s customer.?6 


This double-hypothecation problem was 
discovered in the Bevill, Bresler and ESM 
cases as well.2” In ESM’s case, ESM entered 
into reverse repos in which “the customer 
(which typically was a financial institution) 
‘sold’ a quantity of securities to ESM and 
also agreed to repurchase the securities at 
a later date. ESM took these securities and 
‘sold’ them to term repo participants.”28 
Bevill, Bresler and ESM also converted for 
their own securities held for the benefit of 
customers, by pledging customers’ securi- 
ties to secure loans to the firm.?9 As a re- 
sult, upon the failure of these dealers, repo 
and reverse repo participants “found that 
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the securities underlying their transactions 
were claimed by other parties.”?° In addi- 
tion to the double-hypothecation problem, 
other abuses common to these failures in- 
cluded issuing fraudulent financial state- 
ments, failing to disclose counterparties to 
repo and reverse repo participants, facili- 
tating interaffiliate loans in order to hide 
the firms’ financial problems, and failing to 
secure control of and adequately identify the 
underlying securities.*! Clearly, following 
ESM, the need for legislation had arisen. 


Treasury Regulations 

Once Congress enacted the new law, the 
Treasury Department had 270 days in which 
to adopt final rules.3? After soliciting com- 
ment on proposed rules, the Department 
adopted final regulations which took effect 
July 25, 1987.33 The essence of these regula- 
tions is contained in 17 CFR §§403.4, 403.5, 
and 450.54 This article reviews these provi- 
sions as they apply to government securi- 
ties brokers and dealers, and as they apply 
to financial institutions that are government 
securities brokers and dealers. It then sum- 
marizes the impact of the regulations on 
hold-in-custody repurchase agreements and 
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concludes by raising certain issues which will 
require further evaluation once the impact 
of the regulation on broker-dealer opera- 
tions can be fully assessed. 


(a) 17 CFR §403.4 Explained 

Section 403.4 establishes customer pro- 
tections and provides for certain controls 
in repo transactions involving government 
securities brokers and dealers.*5 

Under subsection 403.4(e),3° every regis- 
tered government securities broker or dealer 
“that retains custody of securities that are 
the subject of a repurchase agreement” shall 
(a) obtain the repurchase agreement in writ- 
ing; (b) confirm to the customer in writing 
a listing of specific securities subject to re- 
purchase; (c) confirm to the customer in writ- 
ing any substitution of securities in which 
such substitution results in a change of is- 
suer, maturity date, par amount or coupon 
rate, as specified in any immediately pre- 
ceding confirmation; (d) inform the cus- 
tomer in the written repurchase agreement 
that the Securities Investor Protection Act 
of 1970 (SIPA) does not provide protection 
to customers involved in repos; and (e) main- 
tain possession or control of the securities 
that are the subject of the agreement. Secu- 
rities are in “control” of the broker or dealer 
if such control falls within the scope of sub- 
section 403.4(f)(1), discussed below.37 

The right of the broker or dealer to sub- 
stitute securities subject to a repo must be 
contractually agreed upon by the repo cus- 
tomer; otherwise the broker dealer may not 
substitute the subject securities with other 
securities.38 Moreover, the following disclo- 
sure must be contained in each repurchase 
agreement: 

Required Disclosure 

The [seller] is not permitted to substitute other 
securities for those subject to this agreement and 
therefore must keep the [buyer’s] securities seg- 
regated at all times, unless in this agreement the 
[buyer] grants the [seller] the right to substitute 
other securities. If the [buyer] grants the right to 
substitute, this means that the [buyer’s] securi- 
ties will likely be commingled with the [seller’s] 
own securities during the trading day. The[buyer] 
is advised that, during any trading day that the 
[buyer’s] securities are commingled with the 
[seller’s] securities, they will be subject to liens 
granted by the [seller] to its clearing bank and 
may be used by the [seller] for deliveries on other 
securities transactions. Whenever the securities 
are commingled, the [seller’s] ability to resegre- 
gate substitute securities for the [buyer] will be 
subject to the [seller’s] ability to satisfy the clear- 
ing lien or to obtain substitute securities.* 


In addition subsection 403.4(e)(iv)(A) re- 
quires that a written confirmation be sent 
to the customer evidencing each repurchase 
transaction and that each confirmation spec- 
ify “the issuer, maturity date, coupon rate, 


par amount and market value of the secu- 
rity and shall further identify a CUSIP or 
mortgage backed pool number, as appro- 
priate.“? A CUSIP or pool number is not 
required if it is retained in the internal re- 
cords of the broker or dealer that relate to 
customer securities. For purposes of the con- 
firmation, the market value of the under- 
lying security “shall be the most recently 
available bid price plus accrued interest, ob- 
tained by any reasonable and consistent 
methodology.” 

Most importantly, subsection 403.4(f)(1) 
spells out the “control” requirements refer- 
enced above.‘! It requires the broker or 
dealer to maintain securities under its con- 
trol in a “segregated account” at a deposi- 
tory institution which has a book entry 
securities account at a Federal Reserve 
Bank that provides clearing services for the 
depository institution. This section defines 
“segregated account” as “an account (other 
than a clearing account) of the . . . broker 
or dealer maintained on the books of aclear- 
ing bank pursuant to a written clearing agree- 
ment.” This “clearing agreement” must es- 
tablish that (a) the account at the clearing 
bank is for the purpose of segregating the 
securities of customers from securities be- 
longing to the broker or dealer; (b) the 
broker or dealer has the right to direct the 
disposition of the securities; and (c) the clear- 
ing bank will not assert a lien against the 
securities nor allow any third party, includ- 
ing a Federal Reserve Bank, to assert any 
claim or lien against the securities. 

Almost as an afterthought, Section 
403.4(i) states that nothing in the section 
shall affect the customer’s “absolute right” 
to take delivery of fully-paid or “excess mar- 
gin” securities or to direct the transfer of such 
securities at the customer’s instruction, when 
such securities are issued in certification 
form.42 


(b) 17 CFR §§403.5 Explained 

Section 403.5 regulates financial institu- 
tions (including banks) that are government 
securities brokers or dealers and mirrors, 
with slight variations, many of the provi- 
sions of section 403.4.43 

First, subsection 403.5(a)(1) requires a fi- 
nancial institution to comply with Section 
450 of the regulations, discussed below, 
which regulates the custodial holdings of gov- 
ernment securities by depository institu- 
tions.“4 

Second, subsection 403.5(c)(1) provides 
that “on each business day” the financial in- 
stitution must bring within its “possession 
or control” all customer securities required 
to be, but not yet, in its control.45 Accord- 


ingly, the institution must (a) obtain the re- 
lease of any lien against the securities; (b) 
acquire the return of any securities on loan; 
(c) obtain possession or control of securi- 
ties it has failed to receive for more than 30 
days, unless they are mortgage-backed se- 
curities; and (d) purchase any securities nec- 
essary to resolve any shortages where such 
shortages cannot be cured by any of the 
other means. 

Again, almost as an afterthought, sub- 
section 403.5(c)(3) states that nothing in the 
section shall affect the customer’s “absolute 
right” to take delivery of fully-paid or ex- 
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cess margin securities, or to direct the trans- 
fer of such securities at the customer’s 
instruction, where such securities are issued 
in certificated form. 

The next important provision, subsection 
403.5(d)(1), restates the custody and substi- 
tution provisions or subsection 403.4(e) for 
brokers or dealers.’ In this instance, when 
a financial institution retains custody of the 
securities subject to repurchase and when 
the financial institution retains the right to 
substitute the securities, whether or not the 
securities are held by the financial institu- 
tion in safekeeping pursuant to subsection 
403.5(f)(3), the institution must: (a) enter 
into a written repurchase agreement with 
the customer; (b) issue a written confirma- 
tion identifying the securities subject to re- 
purchase and specifying “the issuer, maturity 
date, coupon rate, par amount and market 
value” together with a CUSIP or pool num- 
ber, except (as in subsection 403.4(e)(iv)(A)) 
when the CUSIP or pool number is retained 
in the internal records of the institution; (c) 
inform the customer that the funds held by 
the financial institution (if a bank) pursu- 
ant to arepo agreement are not deposits and 
are, therefore, not insured by the Federal 
Deposit Insurance Corporation (FDIC); (d) 
include in the repurchase agreement, the con- 


tractual right of substitution, if any, together 
with the required disclosure (with slight modi- 
fications for financial institutions) quoted 
above; and (e) maintain “possession or con- 
trol” of the securities in accordance with sec- 
tion 450.4(a), discussed below. 


(c) §403.5 Exemptions 

When the financial institution holds the 
securities in a fiduciary capacity for the bene- 
fit of the customer, sufficient to qualify for 
an exemption under section 450.3, the in- 
stitution is exempt from the confirmation 
and segregation requirements of subsection 
403.5(d).*8 

Similarly, when the securities are deliv- 
ered by the financial institution to safekeep- 
ing, and when the institution does not 
retain the right of substitution, the institu- 
tion is also exempt from the confirmation 
and segregation requirements of subsection 
403.5(d).49 The “safekeeping” requirements 
of subsection 403.5(f)(3)° are met when em- 
ployees in the institution’s safe-keeping de- 
partment (a) are not directly involved in the 
buying and selling of securities, “including 
the transfer or interests in securities pursu- 
ant to repurchase transactions”; (b) are not 
subject to the control of any employees that 
have responsibility for buying and selling 
securities; and (d) are responsible for main- 
taining the books and records relative to 
customer securities transferred into their pos- 
session. 


(d) 17 CFR §450 Explained 

Section 450 governs the custodial hold- 
ing of government securities by depository 
institutions.>! When the fiduciary and cus- 
todial exemptions of Section 450.3 apply, 
the depository institution must comply with 
appropriate federal banking regulations gov- 
erning fiduciary or custodial obligations. 

Depository institutions subject to section 
450 are required to maintain possession or 
control of the securities subject to repo trans- 
action pursuant to subsection 450.4(a)(1).52 
This subsection requires depository institu- 
tions to segregate customer securities from 
other assets of the depository institution and 
keep them free of any lien, charge or claim.® 
When the depository institution maintains 
the customer’s securities at another deposi- 
tory or custodial institution, including a cor- 
respondent bank or trust bank, the deposi- 
tory institution must (a) notify the custodian 
that the securities are customer securities; 
(b) maintain the securities in a segregated 
account designated solely for customers at 
the custodian; and (c) instruct the custodian 
to maintain the account free of any lien, 
charge or claim. 
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Summary Application of the 
Regulations on Hold-in-Custody 
Repos 

As currently written, the regulations ap- 
ply to all hold-in-custody repo products.™ 
These include “term repos” in which the cus- 
tomer’s investment is for a specified term, 
“rolling-open” repos in which a single in- 
vestment is reinvested daily until termina- 
tion, and “overnight repos” in which a cus- 
tomer’s funds are invested nightly and then 
recredited to the customer the following day. 
Overnights are typically used in conjunction 
with sweep accounts in which a customer’s 
corporate operating reserves held in nonin- 
terest bearing demand deposit accounts are 
swept daily into overnight repos in order to 
earn interest. The funds are then recredited 
to the customer’s account the next day. 

The impact of the regulations on these 
products is readily apparent. The most sig- 
nificant result is that broker-dealers must 
now identify each security subject to a repo 
and match it with a corresponding customer. 
The broker-dealer is required to segregate 
the securities and, with few exceptions, keep 
them free from lien. A written repurchase 
agreement must also evidence the transac- 
tion, spell out the terms governing the type 
of repo facility in effect and include in the 
terms the required disclosure. In addition, 
it is imperative that the broker-dealer issue 
confirmations evidencing each transaction 
in which the broker-dealer retains the right 
of substitution. Furthermore, the confirma- 
tions must contain the relevant information 
referenced above. 

There are also numerous registration and 
recordkeeping requirements contained in the 
regulations which have not been outlined 
in this article. Moreover, as a result of the 
segregation and allocation requirements, 
“pooled” repos are now prohibited.* In a 
pooled repo, a number of repo customers 
would share an undivided interest in a pool 
of securities collateralizing the aggregate in- 
vestment. As illustrated above, the pooled 
repo was frequently abused by the now de- 
funct broker-dealers, resulting in serious 
problems in determining the interest held 
by customers at default. Most importantly, 
the regulations prohibit the double-hypothe- 
cation of securities subject to a repo. The 
notice and segregation requirements of the 
regulations accomplish this end. 


Enduring Issues 

Despite the new regulations, a number of 
questions still remain. These questions will 
require time and an assessment of the im- 
pact of the regulations on broker-dealer op- 


erations before they can be fully answered. 
One of the most important of these issues 
is what interest, if any, is the repo customer 
now holding in the event of bankruptcy or 
other calamity affecting the broker-dealer... 
Is a repo currently a purchase and sale as 
the segregation and allocation requirements 
of the regulations might imply, or is it a 
secured transaction subject to further regula- 
tion by Articles 8 or 9 of the Uniform Com- 
mercial Code?5’ 

Moreover, if the parties to a repo have 
the right to decide the status of the transac- 
tion in advande, what elements would be 


Has the Treasury gone too 
far in regulating financial 
institutions in its efforts 
to remedy a problem not 
formerly associated with 
financial institutions? 


essential to the agreement in order to insure 
the viability of this status in the event of de- 
fault by the broker-dealer? Would simple 
language of purchase and sale or secured 
lending assure the result, or is something 
more required? In either case, can the 
customer take actual possession of the se- 
curities in the event of default, again, as the 
regulations suggest, or does this solution re- 
main untenable? Clearly, an analysis of the 
laws of secured transactions and bankruptcy 
as they relate to the new regulations needs 
to be done in order to determine the answers 
to these questions. 

A number of other questions remain 
resulting from the application of the regula- 
tions to broker-dealer operations. For 
example, what are the limits of the “associ- 
ated person” definition of subsection 
400.3(c) for registration purposes.>® Is an 
account officer who offers a repo to a cus- 
tomer as an investment alternative consid- 
ered an “associated person” sufficient to 
require registration or would this individ- 
ual fall outside the scope of the registration 
provision? Where should the broker-dealer 
draw the line? Another example concerns 
the safekeeping provisions of subsection 
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403.5(f)(3). What policies and procedures 
should a financial institution adopt in or- 
der to satisfy the safekeeping requirements 
and what procedures are necessary to qual- 
ify for a403.5(d)(1) exemption? Because safe- 
keeping departments and procedures differ 
from bank to bank, the meaning of subsec- 
tion 403.5(f)(3) is simply not clear.5? A third 
and final example involves sweep accounts. 
Should financial institutions be required to 
issue daily confirmations to sweep custom- 
ers evidencing each repo transactions or 
would monthly statements containing the 
relevant information suffice? 

These questions are but a few. However, 
they underscore the need for a further re- 
finement of the regulations. In its attempt 
‘to achieve uniformity, the Treasury Depart- 
ment has applied the new regulations to un- 
regulated brokers and dealers as well as to 
highly regulated financial institutions; this, 
in an effort to forestall future problems pre- 
viously wrought by unscrupulous brokers 
and dealers. Query: Has the Treasury gone 
too far in regulating financial institutions 
in its efforts to remedy a problem not for- 
merly associated with financial institutions? 
If the answer to that is yes, then hopefully, 
appropriate revisions of the regulations will 
be forthcoming. BJ 
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Tax Law Notes 


Conversions of C to S Corporations: 
Assessing the Impact of the New 


Built-in Gains Tax on S Corporations 


Reasons for Converting to S Status 
Prior to the Tax Reform Act of 1986 
(TRA), there were several incentives for a 
regular or C corporation to file an S elec- 
tion. Assuming the corporation could meet 
the various eligibility requirements under 
Subchapter S,' converting to S status 
would avoid prospective application of 
both the personal holding company and 
accumulated earnings tax provisions.? Sec- 
ond, when a corporation had been paying 
comparatively high salaries to its key em- 
ployee-shareholders, especially in a capital- 
intensive business, electing Subchapter S 
could serve as an effective strategy against 
a potential unreasonable compensation chal- 
lenge.3 Other possible benefits from a C 
to S conversion arose when a corporation 
anticipated realizing a large capital gain, 
subject to application of former section 
1374, or, conversely, when projected losses 
from operations were to be passed through 
and claimed by its shareholders.* 

After the TRA, additional reasons exist 
for converting from C to S status. For the 
first time since Subchapter S was enacted 
into law in 1958, the current maximum rate 
of tax on individuals is less than that im- 
posed on corporations. After the 5.5 per- 
cent Florida income tax on corporations 
is factored into the analysis, the maximum 
rate differential between corporations and 
individuals is 37.63 percent to 28 percent, 
although this gap may be reduced by pay- 
ments of reasonable compensation to em- 
ployee-shareholders of a C corporation. 

A second new motivating factor to elect 
Subchapter S is the new corporate tax pref- 
erence on book income. Simply stated, cor- 


By Jerald David August 


porations having financial earnings in ex- 
cess of taxable income may be subject to 
the 20 percent alternative minimum tax on 
one-half of such excess.5 A corporation’s 
financial income may exceed its taxable in- 
come when it has large amounts of cash 
basis receivables, gain from installment 
sales described under section 453, or inter- 
est from exempt obligations under section 
103. In contrast, an S corporation is not 
subject to the corporate alternative mini- 
mum tax and its financial income is not a 
tax preference item. Under the general con- 
duit rules in Subchapter S, items of tax 
preference are passed through by an S cor- 
poration, who individually may be subject 
to the alternative tax for a particular year. 
The most prominent factor in favor of 
making a C to S conversion is the recent 
revisions made by the TRA governing the 
taxation of liquidations. In removing the 
favorable treatment accorded liquidating 
corporations under prior law, which was 
the driving force behind many reported lev- 
eraged buy-outs and other taxable acquisi- 
tions, appreciated assets held by a C cor- 
poration will generally be subject to dou- 
ble taxation when such assets, or the net 
proceeds from sale, are distributed to share- 
holders in liquidation. Prior to the TRA, 
and for an additional two-year period for 
liquidations completed prior to 1989 by cer- 
tain closely-held corporations,® it was pos- 
sible for a corporation to avoid entity level 
tax on asset appreciation for qualifying liqui- 
dating sales or distributions. Instead, only 
the shareholders were taxed, and gener- 
ally at capital gains rates, on the value of 
property received in liquidation in excess 
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of each shareholder’s stock basis. 

In certain instances, i.e., an in-kind dis- 
tribution of appreciated property pursu- 
ant to a one-calendar month liquidation 
under section 333, shareholder level tax 
could be deferred until subsequent sale of 
the property.” After 1986, however, with 
the repeal of this liquidation bias, fre- 
quently referred to as the General Utilities 
doctrine,’ C corporations and their (non- 
corporate) shareholders will be taxed at a 
maximum rate of 52.4 percent (55.1 per- 
cent net of Florida income tax) on operat- 
ing or liquidating distributions of appreci- 
ated property, while shareholders in S cor- 
porations will generally be subject to a maxi- 
mum tax rate on corporate income, includ- 
ing distributions of appreciated property, 
of 28 percent. This 24.4 percent (27.1 per- 
cent net of Florida income tax) spread be- 
tween C and S corporations has driven 
many corporations to file S elections and 
created a disincentive to incorporate for 
newly organized ventures. 

In revising the liquidation provisions, 
Congress was aware that a C to S conver- 
sion could serve as a convenient escape 
hatch to avoid the repeal of the General 
Utilities doctrine. Even in a non-General 
Utilities world, by electing sub S and wait- 
ing more than three taxable years in side- 
stepping former section 1374, gain realized 
by the corporation for liquidating distri- 
butions would result in corresponding in- 
creases to the shareholders stock basis 
thereby avoiding a second tax at the share- 
holder level. In blocking this means of es- 
cape, Congress enacted new section 1374, 
which subjects S corporations with a prior 


C history and their shareholders to dou- 
ble tax for the accrued economic income, 
or unrealized built-in gain, existing in its 
assets as of the first day of its first S year, 
as and when such assets are disposed dur- 
ing a succeeding 10-year recognition pe- 
riod. 

Since the pass through rules under Sub- 
chapter S require that the shareholders in- 
clude in their gross income their allocable 


share of the corporation’s operating in- 
come, the imposition of a built-in gains 
tax will result in automatic double-taxa- 
tion. In contrast, a C corporation is gener- 
ally not under a legal obligation to make 
a distribution of its net taxable income to 
its shareholders in forcing a second round 
of taxation to the extent of its earnings 
and profits. The automatic double tax on 
built-in gains imposed under new section 
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1374 must be carefully analyzed before pro- 
ceeding with a C to S conversion. This may 
be especially significant for corporations 
in need of working capital for operations 
which are eligible to benefit from the lower 
rates of tax on the first $75,000 of corpo- 
rate level income under section 11(b) and 
whose shareholders are in maximum tax 
brackets.? 


Built-in Gains Tax Under 
Section 1374 in General 

For taxable years beginning after 1986, 
and subject to a special rule for certain 
closely-held corporations which file an S 
election prior to 1989, an S corporation 
will be subject to a corporate level tax, com- 
puted at the highest rate in section 11(b), 
on the lesser of (1) its recognized built-in 
gains for its taxable year, or (2) its taxable 
income, computed as if it were a C corpo- 
ration. Where the corporate level tax is im- 
posed, the amount of the tax is credited 
against the items of income passing through 
to the shareholders for reporting on their 
individual returns which amount is then 
added to the shareholders stock basis. 


Corporations Subject to the Built- 
in Gains Tax 

Only S corporations with a prior C his- 
tory will generally be subject to the built- 
in gains tax. However, an always S corpo- 
ration may later become subject to new sec- 
tion 1374 where it receives carryover basis 
property from aC corporation, or, another 
S corporation already subject to section 
1374, and subsequently disposes of such 
property within the relevant recognition pe- 
riod. 

When a regular corporation filed its S 
election during 1986, even if its effective 
date did not occur until after 1986, the cor- 
poration will generally not be subject to 
section 1374 but will be subject to former 
section 1374, which was designed to pre- 
vent C corporations from making one-shot 
S elections in order to avoid double tax 
on large capital or section 1231 gains.!° For- 
mer section 1374 imposed a corporate level 
tax on an S corporation’s net capital gains 
which exceeded one-half of the corpora- 
tion’s taxable income and provided the cor- 
poration’s taxable income, as well as the 
net capital gain, exceeded $25,000. There 
are several important distinctions between 
former and new sections 1374. Unlike the 
10-year recognition period under new sec- 
tion 1374, former section 1374 only applied 
for the three taxable year period follow- 
ing the date of the conversion. Former sec- 
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tion 1374 imposed a corporate level tax 
on net capital gains, denied use of any car- 
ryovers in reducing the base of the entity 
level tax, taxed the entire gain, not just 
the pre-election appreciation, and applied 
to post-conversion assets. In contrast, the 
built-in gains tax applies to gain recognized 
from all assets of the corporation, but only 
to the extent of the unrealized built-in gain 
existing with respect to assets owned by 
the corporation on the date of the conver- 
sion. Moreover, carryovers from C years 
are permitted to be used in reducing the 
base of the corporate level tax.!! 


Conversions Filed Before 1989 by 
Qualified Corporations 

Under a special transitional rule set forth 
in the TRA, a qualified corporation, as de- 
fined in TRA section 633(d)(5), may file 
an S election after 1986, but prior to 1989, 
and continue to be subject to former sec- 
tion 1374.!2 Although transitional relief 
from the repeal of the General Utilities doc- 
trine as to the liquidation provisions expires 
for liquidations which are not completed 
before 1989, a qualified corporation which 
elects S status prior to 1989 is not required 
to liquidate in order to use former section 
1374. 


A qualified corporation is one, which 
on August I, 1986, and at all times there- 
after, has more than 50 percent of its stock, 
by value, owned by 10 or fewer qualified 
persons, and has an applicable value, as 
of August 1, 1986, or the date on which 
the corporation files its S election, which- 
ever is greater, not in excess of 
$10,000,000.'!3 A qualified person includes 
only individuals, estates and trusts de- 
scribed in sections 1361(c)(2)(A)(ii) or (iii). 
For this purpose, stock owned by a corpo- 
ration, trust, or partnership is considered 
to be owned proportionately by its share- 
holders, beneficiaries or partners. More- 
over, stock owned by members of the same 
family, either actually or constructively un- 
der the entity attribution rule, is treated 
as owned by one person.!4 Another im- 
portant requirement is that the group of 
qualified persons must have held their stock 
for the immediately preceding 5-year pe- 
riod. Although the 5-year holding period 
requirement was not originally contained 
in the TRA, such was set out in the Con- 
ference Report and has been added to the 
technical corrections bill. 


In determining applicable value, mem- 
bers of a controlled group of corporations, 
as specifically defined, are treated as one 
corporation.!5 However, under the techni- 


cal corrections bill, a S corporation which 
was not a C corporation for a taxable year 
which includes August 1, 1986, or either 
was never a C corporation or had been an 
S corporation for more than three taxable 
years as of the date of the enactment of 
the TRA is not treated as part of a con- 
trolled group. Where the applicable value 
exceeds $5,000,000 but less than 
$10,000,000, a proportionate amount of the 
gain will be subject to former and revised 
section 1374. Thus, for example, if a quali- 


A qualified corporation is one 
which on August 1, 1986, and 
at all times thereafter, has 
more than 50 percent of its 
stock owned by 10 or fewer 
qualified persons and an 
applicable value not in excess 
of $10 million 


fied corporation has an applicable value 
of $7,500,000 and files its S election on De- 
cember 31, 1988, one-half of the gain from 
its assets will be subject to former section 
1374 and one-half to new section 1374. An 
important exception to the transitional re- 
lief rule is that it does not apply to disposi- 
tions of ordinary income assets, short term 
capital assets, or, as revised by the techni- 
cal corrections bill, assets acquired in a car- 
ryover basis transaction which had as one 
of its principal purposes securing the bene- 
fits of the transitional relief rule.!® In such 
instances, new section 1374 will apply. 


Recognized Built-in Gain 
Recognized built-in gain is any gain rec- 
ognized during the recognition period from 
the disposition of any asset.!? However, 
when the corporation can establish that 
either the particular asset disposed of was 
not held by the corporation as of the effec- 
tive date of its election, or, that the asset’s 
built-in gain as of such effective date was 
less than that realized, the gain subject to 
the entity level tax will be reduced. This 
makes it essential that a converting corpo- 
ration obtain an appraisal of all of its assets, 
both tangible and intangible, owned as of 
the effective date of its election. The built- 
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in gains tax only applies to recognized built- 
in gains within a gross period of 10 years 
commencing with the first taxable year for 
which the corporation’s most recently filed 
election (after a prior C history) was effec- 
tive. As a result, use of installment sales 
providing for balloon payments after the 
recognition period expires, like-kind ex- 
changes or other nonrecognition events, 
may be helpful planning techniques in avoid- 
ing or deferring the tax.!® 


Disposition Requirement 
There must be a disposition of a subject 


_asset during the recognition period with 


respect to which there is built-in gain in 
order to trigger the built-in gains tax. Ob- 
viously, a disposition will include a sale 
or exchange, and either an operating or 
liquidating distribution to a shareholder. 
In expanding the concept, the Service, in 
IRS Announcement 86-128,!9 stated that 
a disposition includes the collection of ac- 
counts receivable or completion of a long 
term contract under the completed con- 
tract method of accounting. Nondisposition 
transactions, which should be recognized 
by counsel for planning purposes, include 
a pledge (versus sale-leaseback), a lease (ver- 
sus sale), the exercise of an option, or 
change in contractual rights. Other non- 
dispositions should include, subject to the 
issuance of regulations, recoveries of prior 
years’ tax benefits or income attributable 
to adjustments required by a change in ac- 
counting method. 


Assets Subject to Built-in Gains 
Tax 

All assets held by a corporation as of 
the effective date of its election, including 
inventory,2° accounts receivable, tangible 
property, and intangibles, e.g., goodwill, 
going concern value, trademarks, trade- 
names, etc., are subject to the built-in gains 
tax.2! Although assets purchased after the 
conversion are not subject to the entity level 
tax, section 1374 will, however, apply to 
the disposition of an asset acquired after 
the conversion date from another C cor- 
poration in a carryover basis transaction, 
or with respect to property received in a 
nontaxable exchange for previously tainted 
property.22 


Overall Limitation 

An important limitation to the built-in 
gains tax is that the aggregate amount of 
the recognized gain (during the entire rec- 
ognition period) may not exceed the net 
unrealized gain in all assets, i.e., the fair 


market value of all assets of the corpora- 
tion as of the effective date less the aggre- 
gate adjusted bases of such assets, as of 
the effective date of the S election. The 
aggregate limitation is reduced by previ- 
ously recognized built-in gains within the 
recognition period. This would give incen- 
tive for shareholders to contribute built-in 
loss assets prior to electing S status. In an- 
ticipating this potential for abuse, the Serv- 
ice announced, again in IRS Announce- 
ment 86-128, that the regulations would 
deny any reduction in the overall limita- 
tion for contributions of loss assets made 
within two years of the conversion, except 
when there is a clear and substantial rela- 
tionship between the contributed property 
and the conduct of the corporation’s cur- 
rent or future business operations. 


Computational Base and Use of 
Prior C History 
The base of the built-in gains tax for a 
particular taxable year is the lesser of (1) 
the corporation’s recognized built-in gains 
or (2) the corporation’s taxable income as 
if it were a regular corporation. As to the 
first determination, apparently recognized 
built-in gain is not reduced by recognized 
built-in losses although such latter item will 
enter into the computation of taxable in- 
come in determining the alternative com- 
putational base of taxable income and in 
determining the overall limitation.23 The 
alternative base of taxable income is com- 
puted as if the corporation had not elected 
Subchapter S but without the benefit of a 
net operating loss or dividends received de- 
duction. Where the corporation meets the 
closely-held stock ownership test in sec- 
tion 542(a)(2), apparently taxable income 
must be determined after application of the 
passive activity and at-risk loss provisions 
at the entity level. Thus, freeing up sus- 
pended losses may be important in a year 
in which large built-in gains are recognized. 

Since taxable income serves as a limita- 
tion to the built-in gains tax, it may be 
beneficial to sell off loss assets in the same 
year that built-in gains are recognized. An- 
other possible option in reducing taxable 
income is making deductible payments of 
additional compensation to employee-share- 
holders. 

After the proper computational base has 
been determined, such amount may be re- 
duced by net operating loss and capital loss 
carryforwards from prior C years.24 The 
tax (maximum section 11(b) rate) is then 
computed on the balance. Excess business 
credits from prior C years may be set-off 
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against the tax.25 Carryovers from S years 
are not permitted to be used in reducing 
the tax. 


' See §1361. Unless otherwise indicated to 
the contrary, all references to sections are made 
with respect to the Internal Revenue Code of 
1986 and the regulations issued thereunder. 

2 See §§541 and 531. 

3 The Service has viewed excess compensa- 
tion as a constructive dividend to the employee- 
shareholder. Treas. Reg.§1.162-7(b)(1). When the 
excess compensation is not paid to employee- 
shareholders on a pro-rata basis, the excess may 
not constitute a constructive dividend. See B. 
BITTKER & J. EUSTICE, FEDERAL INCOME 
TAXATION OF CORPORATIONS AND SHARE— 
HOLDERS (1979) at 7-39. 

4 See, however, §§1366(d), 465(a)(1)(A), 
469(a)(2)(A). 

§§56(f), 56(g). 

6 See TRA §633. 

7 Compare §331 with §333. 

8In General Utilities & Operation Co. v. 
Helvering, 296 U.S. 200 (1935), the Supreme 
Court held that a corporation did not realize 
taxable income on the distribution of appreci- 
ated property to its shareholders. 

9 Moreover, C corporations with large 
amounts of income from passive investments may 
be subject to a forced double tax on excess pas- 
sive investment income under §1375 after filing 
an S election. 

10 TRA, §633(b). 

'l For an overview of the corporate level taxes 
on S corporations before and after the TRA, 
see August, Corporate Level Taxes on S Cor- 
porations After the Tax Reform Act of 1986, 4 
J.Part.Taxn 91 (Summer 1987). 

!2 TRA, §633(d)(8) as originally enacted, TRA 
§633(d)(8) provided that a qualified corporation’s 
election had to be effective prior to 1989 in or- 
der to avoid new §1374. However, the technical 
corrections bill provides that the election need 
only be filed during 1988 in order to obtain the 
benefit of the transitional relief rule. 

'3Rev. Rul. 86-141, I.R.B. 1986-49. For pur- 
poses of the liquidation provisions, a qualified 
corporation’s critical dates will be August 1, 1986, 
and the date the plan of complete liquidation 
was adopted. 

4 TRA §§633(d)(6)(B). 

1S TRA §633(d)(6)(C). 

'6 The scope of the revision in the technical 
corrections bill, which would amend TRA 
§633(d)(2)(C) is uncertain. Presumably it should 
not apply to the liquidation of a wholly owned 
subsidiary in order to elect Subchapter S and 
use former §1374 as a qualified corporation. 

17 §1374(d)(2). 

'8 Pending legislation before Congress how- 
ever would severely restrict the ability of a tax- 
payer to engage in a like-kind exchange under 
§1031. 

19 1986-5 I.R.B. 5. 

20 Several difficult issues confront the appli- 
cation of §1374 to inventory. First, is determining 
the amount of value added to unfinished goods 
after the effective date of the election since post- 
election appreciation is not subject to the double- 
tax. Second, it is presently uncertain as to how 
the value of inventory as of the effective date of 
the conversion will be determined, e.g., whole- 


sale or retail value. See Rev. Proc. 77-12, 1977- 
1 C.B. 569. When inventory is computed under 
the LIFO method, it would appear that the 
built-in gains tax will only apply where the ex- 
isting LIFO layer on the effective date of the 
conversion is invaded. However, pending legis- 
lation before Congress would tax a C corpora- 
tion electing Subchapter S on its LIFO recapture 
amount for its last C year. 

21 In valuing assets for purposes of comput- 
ing recognized built-in gain, presumably the 
residual method of valuation will be applied in 
determining goodwill and going concern value. 
See §§ 1060, 338(b)(5). 

22 Both an exchanged basis and transferred 
basis provisions are contained in the technical 
corrections bill as recently approved by the 
House Ways and Means Committee on Octo- 
ber 15, 1987. 

23 The technical corrections bill contains a 
definition of recognized built-in losses in new 
§1374(d)(4). 

24 §1374(b)(2). 

5 §1374(b)(3). 
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Family Law 


Attorneys’ Fees and Costs in Dissolution Actions: 


Erosion of the Practice of Automatic Court Awards 


One of the most hotly contested issues 
in any dissolution of marriage action oc- 
curs after the final judgment is rendered. 
The trial court, with the aid of counsel and 
witnesses, attempts to determine whether 
either party is entitled to have the other 
pay or contribute to his or her legal fees 
and suit money. 

The statutory basis for the award of costs 

and fees is set forth in F.S. §61.16, which 
provides; 
The court may from time to time, after consid- 
ering the financial resources of both parties, or- 
der a party to pay areasonable amount for attor- 
neys’ fees, suit money, and the cost to the party 
of maintaining or defending any proceeding un- 
der this chapter .... 

The Supreme Court of Florida made 
clear in Canakaris v. Canakaris, 382 So.2d 
at 1205 (Fla. 1980), that the purpose of 
§61.16 is “to ensure that both parties will 
have similar ability to secure competent le- 
gal counsel.” [Emphasis added] Thus, fees 
should only be awarded when necessary 
“to avoid an inequitable diminution of the 
fiscal sums granted ....”! 

This statute furthers the purpose of the 
“no fault” divorce laws enacted by the Flor- 
ida Legislature in 1971, which is: 

[to] place both parties to the marriage on a ba- 
sis of complete equality as partners sharing equal 
rights and obligations in the marriage relation- 


ship and sharing equal burdens in the event of 
dissolution.” 


Finally, the Fifth District, in discussing 
in detail the issue of attorney’s fees in dis- 
solution actions, noted that there is no “rule 
of law that the husband should always be 
required to pay, or contribute to, the wife’s 
attorney fees.”3 


Prerequisites for Award 
Unlike other actions in which a prerequi- 
site to receiving an award of attorneys’ fees 


by Philip J. Kantor 


and costs at the close of litigation is de- 
pendent on prevailing in the action, an 
award of fees under F.S. §61.16, “depends 
not upon who wins.™ In fact, it has been 
noted that it is error to: 

award attorney’s fees to the [movant] predicated 
upon the fact that he was the prevailing 
party. That is not the proper test in dissolution 
or post-dissolution proceedings, and should not 
be utilized to resolve the issue ....” 

Since “the purpose of awarding fees is 
to enable the needier party to secure coun- 
sel on an equal footing,” one “indispensa- 
ble prerequisite” for such an award is the 
movant’s inability to pay the fees, and thus 
the “need” for the ex-spouse to do so.’ As 
the First District stated in Patterson v. Pat- 
terson, 348 So.2d 592, 596 (Fla. Ist DCA 
1977), “[t]o support an award of attorney’s 
fees the prevailing party must establish that 
the fee is reasonable, that the requesting 
party is unable to pay the fee, and that the 
opposing party is able to pay.” 

Thus, not only must an attorney repre- 
senting the requesting party for an award 
of an attorney’s fees produce evidence con- 
cerning such factors as: 

(1) The time and labor required, the novelty and 
difficulty of the questions involved, and the skill 
requisite to perform the legal services properly. 
(2) The likelihood, if apparent to the client, that 
the acceptance of the particular employment will 
preclude other employment by the lawyer. 

(3) The fees customarily charged in the locality 
for similar legal services. 

(4) The amount involved and the results obtained. 
(5) The time limitations imposed by the client 
or by circumstances. 

(6) The nature and length of the professional 
relationship with the client. 

(7) The experience, reputation, and ability of 
the lawyer or lawyers performing the services 


~The attorney must additionally produce 
evidence demonstrating the inability of his 
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client to pay his requested attorney’s fees. 
Although no court in Florida has required 
any certain mechanical approach to prov- 
ing such inability, the employment of an 
accountant as an expert witness seems to 
be the most successful method. 


Since it has been established that it is 
not necessary that one spouse be completely 
unable to pay attorney’s fees in order to 
require the other spouse to pay the fees,? 
a common method used to demonstrate 
“inability to pay” is to demonstrate that 
“{w]ithout question, the financial position 
of the parties are not the same.”!° The facts 
in Canakaris revealed that the husband, 
after the judgment, has assets which ex- 
ceeded $3.3 million, while the wife received 
property worth $385,000, $50,000 in cash, 
plus the $307,000 she had prior to judg- 
ment. Thus, the court determined that 
“[{tJhe husband has a superior financial abil- 
ity to secure and pay counsel . . . [and] the 
award of attorney’s fees in this case was 
to avoid an inequitable diminution of the 
fiscal sums granted the wife in these pro- 
ceedings. ”!! 

The district courts of appeal have uni- 
formly followed the Supreme Court’s guid- 
ance concerning the award of fees in situ- 
ations in which there is great disparity be- 
tween the parties’ financial situation. For 
instance, the Third District in Creel v. 
Creel, 378 So.2d at 1252 (Fla. 34 DCA 
1979), noted that even though “the wife 
received substantial assets in the judgment 
... [none was] of a nature to be considered 
as readily accessible financial sources for 
payment of attorney’s fees.” The Fourth 
District similarly held that attorney’s fees 
should have been awarded “since at the time 
of the final judgment appellee had little or 


no liquid assets and only minimal income 
from which she could pay her attorney’s 
fees.”!2 


When Award of Fees Should Be 
Denied 

A compelling recent trend in caselaw has 
been established by Florida appellate courts 
within the last two years pronouncing a 
halt to the traditional and automatic award 
of attorney’s fees and costs of litigation to 


a wife in a dissolution of marriage action, 
notwithstanding the fact that fair and equal 


‘distribution of the marital assets placed the 


parties in relatively equal financial posi- 
tions. For example, within the last year, 
the Fifth District found error in a trial 
court’s award of attorney’s fees to a wife. 
In Sizemore v. Sizemore, 487 So.2d 1080 
(Fla. 5th DCA 1986), the court found that 
the wife was awarded $333,500 in marital 
assets and $29,900 in alimony, whereas the 
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husband received $535,258 in assets and 
enjoyed an average income of at least 
$90,000 per year (exclusive of corporate 
fringe benefits), together with other side 
business income. In reversing the trial 
court’s award of attorney’s fees, the court 
stated that “[w]here the parties depart the 
marriage in relatively equal economic cir- 
cumstances, it is error to award attorneys’ 
fees to one party.” [Emphasis added] The 
Sizemore decision is no different from nu- 
merous other opinions recently issued that 
have denied fee requests. !3 

In reaching the determination that no 
fees should be awarded in a particular case, 
the Third District has held that, “as a mat- 
ter of law, the trial court’s distribution of 
assets placing the parties in equal finan- 
cial positions precludes the award of attor- 
ney’s fees to the wife.”!4 

The following are three examples of fac- 
tual situations in which the Third District 
found equal financial positions. In the first 
case, the wife received a half interest in the 
parties’ real and personal property and was 
self-supporting. Her husband was respon- 
sible for one son’s college expenses along 
with custody of the minor child. As a re- 
sult; the court observed that “since [the 
wife] is in a financial position equal to that 
of her husband, she is not entitled to an 
award of attorney’s fees.”!5 In the second 
case, the court found that “[w]hile [the hus- 
band] earn[ed] somewhat more than his 
ex-wife, she ha[d] more in savings and the 
effect of the order below was to create an 
almost exact equality in their other capital 
assets.”!6 Thus, the court held that the 
award of attorney’s fees “must be stricken 
from the final judgment.”!7 

Finally, in the third case, the lower court, 
inter alia, awarded the wife lump sum ali- 
mony in the amount of $421,764 payable 
in yearly sums of $46,864 equalling 50 
percent of the marital assets; $4,500 per 
month in permanent periodic alimony; 
$1,600 per month in child support; and all 
the minor child’s medical expenses. Addi- 
tionally, the wife received the husband’s 
one-half interest in one of the two homes 
owned by the parties. Finally, the trial 
court, pursuant to a retention of jurisdic- 
tion, awarded the wife $100,000 in attor- 
ney’s fees. In reversing the award, the court 
held that: “the trial court’s fifty-fifty distri- 
bution of the assets in the present case 
places the parties in an equal financial po- 
sition and, therefore, the award of attor- 
neys’ fees to the wife was error.”!8 

The Third District is not alone in its ap- 
plication of this standard; the Florida Su- 
preme Court and the other district courts 


of appeal have held similarly.!9 The Fifth 
District succinctly restated the premise of 
Canakaris, discussing in detail the issue of 
attorney’s fees and concluded that: 


[There is no] rule of law that the husband should 
always be required to pay, or contribute to, the 
wife’s attorneys’ fees. After making a truly equi- 
table distribution of marital assets, it is inequi- 
table to diminish the assets awarded either party 
by requiring one party to pay the litigation costs 
of the other where each party has substantially 
equal ability to pay their own costs and expenses. 
In this case, the financial resources of the par- 
ties are not materially disproportionate . . . .” 


parties are in equal financial positions. 
Therefore, not only does the movant’s at- 
torney need to prove the appropriate fac- 
tors for a fee award, to maintain and to 
produce appropriate records to support his 
motion, such as the written fee agreement, 
time records for attorneys, law clerks and 
paralegals and‘cost records, and to pro- 
duce an appropriate affidavit listing the re- 
sume of each attorney and an explanation 
of why the number of hours and the hourly 
rate sought are reasonable,”6 counsel must 
also prove the client’s need for the award, 


Although attorney’s fees and costs are available pursuant to 
statute, the trial court has great discretion when determining 
if an award shall be made ina particular case. . . . This 
discretion has been limited when the parties are in equal 
financial positions 


Thus, the guidepost that must be exam- 
ined is the parties’ total financial position 
after the distribution of assets. Simply not- 
ing that one spouse has a greater income 
than the other is not sufficient. When look- 
ing at income, the associated expenses must 
be examined. Similarly, when looking at 
assets, the associated liabilities must be ex- 
amined. For example, a court took notice 
that the husband “earn[ed] somewhat more 
than his ex-wife . . . .”2! However, the court 
looked beyond to discover “an almost ex- 
act equality in capital assets.”22 Similarly, 
another court looked past the husband’s 
apparent superiority incomewise and found 


- that “the husband is now paying $900 per. 


month alimony, has the care and custody 
of the parties’ son and has . . . to pay the 
wife’s hospital bill . . . .”23 

To reiterate, when “(t]he trial court’s fifty- 
fifty distribution of the assets places the 
parties in an equal financial position it is 
error to award attorney’s fees to one 
spouse.”4 Additionally, a court may not cir- 
. cumvent the above-stated rule by requir- 
ing the payment of fees and costs as a punish- 
ment, “no matter how deserving the pun- 
ishment.”25 

As a result, although attorney’s fees and 
costs are available pursuant to statute, the 
trial court has great discretion when deter- 
mining if an award shall be made in a par- 
ticular case. However, this discretion has 
been limited, as a matter.of law, when the 


the ex-spouse’s ability to pay that award, 
and the attorney must be completely aware 
of the relative financial positions of the par- 
ties. The attorney who familiarizes him- 
self in advance with these standards and 
the caselaw will be doing a great service 
to himself or herself, the court and his or 
her client. 


! Accord, Wilds v. Wilds, 399 So.2d 1038 
(Fla. 3d D.C.A. 1981) (per curiam) [emphasis 
added]. 

2 Hill v. Hill, 376 So.2d 472 (Fla. 4th D.C.A. 
1979) (quoting Thigpen v. Thigpen, 277 So.2d 
583, 585 (Fla. Ist D.C.A. 1973) [emphasis 
added]. 

3 McIntyre v. McIntyre, 434 So.2d 61, 62 
(Fla. Sth D.C.A. 1983). 

4 Hudgens v. Hudgens, 411 So.2d 354, 355 
(Fla. 2nd D.C.A. 1982). 

5 Davidge v. Davidge, 451 So.2d 1051, 1052 
(Fla. 4th D.C.A. 1984). 

® Golden v. Golden, 410 So.2d 945, 946 (Fla. 
3d D.C.A. 1982) (J. Baskin, concurring in part, 
dissenting in part). 

7Cummings v. Cummings, 330 So.2d 134, 
-136 (Fla. 1976); Child v. Child, 474 So.2d 299, 
302 (Fla. 3d D.C.A. 1985). 

DR 2-106, CopE oF PROFESSIONAL RESPON- 
SIBILITY, American Bar Association. 

9 Wilds, 399 So.2d 1038. 

' Canakaris, 382 So.2d at 1205. 

- 12 Hirst v. Hirst, 452 So.2d 1083, 1084 (Fla. 
4th D.C.A. 1984); see also Fisher v. Fisher, 450 
So.2d 1183 (Fla. 2d D.C.A. 1984); Peak v. Peak, 
411 So.2d 325, 328 (Fla. 5th D.C.A. 1982) (“ap- 
pellant is not at all on an equal footing with 
appellee in terms of her ability to pay her attor- 
ney.”). 
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13 See, e.g., Blankenship v. Blankenship, 502 
So.2d 1002 (Fla. Sth D.C.A. 1987); Beaver v. 
Beaver, 500 So.2d 742 (Fla. Sth D.C.A. 1987); 
Kinzler v. Kinzler, 497 So.2d 909 (Fla. Sth 
D.C.A. 1986); Mauldin v. Mauldin, 493 So.2d 
1103 (Fla. 5th D.C.A. 1986); Mandy v. Williams, 
492.So.2d 759 (Fla. 4th D.C.A. 1986); Arsht v. 
Arsht, 467 So.2d 421 (Fla. 3d D.C.A. 1985) (per 
curiam); Cortina v. Cortina, 461 So.2d 964 (Fla. 
3d D.C.A. 1984) (per curiam); Lopez v. Lopez, 
438 So.2d 984 (Fla.3d D.C.A. 1983); Golden v. 
Golden, 410 So. 2d 945 (Fla. 3d D.C.A. 1982) 
(per curiam). 

4 Arsht v. Arsht, 467 So.2d 421 (Fla. 3d 
D.C.A. 1985). 

'S Poppe v. Poppe, 412 So.2d 38 (Fla. 3d 
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General Practice Law 


Cop a Good Cross in Defense of D. U. Eyes 


When representing clients accused of driv- 
ing under the influence of alcohol, defense 
attorneys are inevitably confronted with 
cross-examining the police officer respon- 
sible for conducting various “voluntary” road- 
side tests used to assess the accused’s degree 
of intoxication. While many of these tests 
involve little more than the officer’s ob- 
servations of the accused while performing 

“physical tests” (i.e., walk a straight line, 
count backwards, or place finger to nose 
while keeping eyes shut), the horizontal gaze 
nystagmus test is predicated upon a precise, 
scientific formula, and requires specialized 
training to both administer and evaluate in 
the context of determining blood alcohol 
content. 

When evidence is sought to be admitted 
which, by its nature, is beyond the general 
knowledge of the average individual, it is 
essential that a proper foundation form the 
predicate for its admission, especially in the 
case of scientific or technological evidence 
which jurors, in general, find extremely 
trustworthy.! It should, therefore, be as- 
serted at trial that the horizontal gaze nys- 
tagmus test, which is based upon assertion 
of scientific legitimacy, is not widely accepted 
within the scientific community as a valid 
procedure to test or determine blood alco- 
hol content so as to be admissible evidence 
of intoxication. Furthermore, it should be 
argued that expert testimony is required to 
lay the foundation for testimony pertain- 
ing to the nature, procedures, techniques and 
results of the test prior to any considera- 
tion of its admissibility by the court. Thirdly, 
as the test is specifically designed to be used 
to extrapolate a blood alcohol content by 
virtue of the angle of the onset of nystagmus, 
it is arguably inadmissible if the officer ad- 
ministering the test fails to extrapolate a 


by Joni B. Braunstein 


blood alcohol content of the accused. 

In order to cross-examine any individual 

effectively regarding the horizontal gaze nys- 
tagmus test, it is necessary to understand 
fully both the nature of nystagmus as well 
as the methods and purpose of the testing 
procedure employed. This article is designed 
to inform and alert the practitioner to the 
scientific aspects and potential inaccuracies 
inherent in this testing procedure as it is com- 
monly administered by law enforcement of- 
ficers. 
Horizontal gaze nystagmus (HGN) is an invol- 
untary rapid oscillation of the eyes which occurs 
when a person looks to one side and fixates on 
an image. Horizontal gaze nystagmus may be 
caused by alcohol or other drugs such as barbi- 
turates or antihistamines. See Nichols, Drinking/ 
Driving Litigation, §24.09 (1985). In an HGN test, 
a driver is asked to cover one eye and focus the 
the other on an object (usually a pen) which is 
held by a police officer at the driver’s eye level. 
As the object is moved to the other side, the 
officer watches for the involuntary oscillation of 
the eye. If the onset of nystagmus occurs at an 
angle less than 45 degrees in relation to the 
driver’s nose, it is felt by proponents of the test 
that it can be estimated whether the driver's 
blood alcohol content exceeds the legal limit of 
.10 percent.2 

It must be emphasized, however, that the 
validity of this testing procedure is highly 
questionable. It has been estimated that 
some 50 to 60 percent of all individuals ex- 
hibit a gaze nystagmus indistinguishable 
from alcohol gaze nystagmus if they devi- 
ate their eyes more than 40 percent to the 
side.3 Thus, the test is questionable rela- 
tive to the incidence of false positives.* 
Simply stated, 50 to 60 percent of normal 
individuals will exhibit nystagmus when the 
eyes are deviated to the lateral extreme. Ad- 
ditionally, all of the research studies, includ- 
ing those performed by the National High- 
way Traffic Safety Administration of the 


U.S. Department of Transportation, obtained 
their results through the use of mechanical 
devices which hold the head stable and pre- 
cisely measure the angle of lateral deviation 
of the eye.5 Yet when the test is conducted 
by an officer at the roadside, the results are 
based solely on that officer’s visual estima- 
tion of the angle of lateral deviation of the 
subject’s eyes, leaving the critical factors of 
head stability and accurate measurement of 
the angle of deviation to the subjective de- 
termination of the officer. This procedure 
inevitably presents inconsistent and inaccu- 
rate results due to the imprecise manner by 
which the officer alone decides at what point 
the nystagmus begins. 

It must also be noted that nystagmus can 
result from a variety of common pathologi- 
cal, chemical and natural causes unrelated 
to intoxication. Inner ear problems, influ- 
enza, streptococcus infections, vertigo, mea- 
sles, syphilis, arteriosclerosis, muscular dys- 
trophy, multiple sclerosis, Korsakoff’s Syn- 
drome, brain hemorrhage, epilepsy, hyper- 
tension, sunstroke, eyestrain, eye muscle fa- 
tigue, glaucoma, and changes in atmospheric 
pressure may result in gaze nystagmus.® Fur- 
thermore, the effects of circadian rhythms 
(biorhythms) can produce different bodily 
reactions to alcohol, depending on the time 
of day. One study concluded that the angle 
of onset for HGN is decreased by five de- 
grees after midnight as the result of circadian 
rhythms, which becomes highly relevant due 
to the number of DUI arrests that occur af- 
ter midnight.” Even the consumption of 
caffeine, nicotine or aspirin can lead to nys+ 
tagmus almost identical to that caused by 
alcohol consumption. In addition, “It has 
been shown that fatigue by itself increases 
the amount of roving occular movements 
observed in a subject. These ROM’s are of 
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an oscillating nature and could be mistaken 
for nystagmus.” Other causes of nystagmus 
have been incorporated into its very defini- 
tion, as follows: 


Jerk Nystagmus ... is characterized by a slow 
drift, usually away from the direction of gaze, fol- 
lowed by a quick jerk of recovery in the direction 
of gaze. A motor disorder, it may be congenital 
or due to a variety of conditions affecting the brain, 
including ingestion of drugs such as.alcohol and 
barbiturates, palsy of lateral or vertical gaze, dis- 
orders of the vestibular apparatus and brainstem."® 
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Based on the foregoing discussion, it is 
clear that using the HGN test to establish 
a subject’s degree of intoxication is not only 
an imprecise method but falls short of the 
degree of scientific reliability required for 
such evidence to be admissible as evidence 
of one’s degree of intoxication. The HGN 
test is different from a balancing type of test 
in which the subject is requested to stand 
on one leg, or walk a straight line, due to 
the fact that HGN is premised upon scien- 
tific legitimacy rather than common knowl- 
edge. Thus, the specific rules pertaining to 
evidence of a new scientific technique must 
be applied in determining its admissibility 
on the issue of intoxication at trial. 

In the often quoted case of Frye v. United 

States, 293 F. 1013(D.C. Cir. 1923), the test 
for determining the underlying reliability of 
a new scientific technique was set forth as 
follows: 
Just when ascientific principle or discovery crosses 
the line between the experimental and demonstra- 
ble stages is difficult to define. Somewhere in this 
twilight zone the evidential force of the principle 
must be recognized, and while courts will go a 
long way in admitting expert testimony deduced 
from a well-recognized scientific principle or dis- 
covery, the thing from which the deduction is 
made must be sufficiently established to have 
gained general acceptance in the particular field 
in which it belongs. 

Applying the Frye standard, the courts 
in People v. Loomis, 203 Cal. Rptr. 767 (Cal. 
Sup. 1984), and People v. Vega, 145 Ill. App. 
3d 996, 496 N.E. 2d 501 (1986), ruled the 
horizontal gaze nystagmus test inadmissi- 
ble as evidence of blood alcohol content. In 
State v. Superior Court, 718 P. 2d 171 (Ariz. 
1986), the court ruled that the HGN test sat- 
isfies the Frye standard, but limited the ad- 
missibility of the results of the test strictly 
and solely to corroborate other chemical test 
results. The Arizona Supreme Court clari- 
fied its position as follows: 


Our holding does not mean that evidence of nys- 
tagmus is admissible to prove BAC of .10% or 
more in the absence of a laboratory chemical analy- 
sis of blood, breath, or urine. Such a use of HGN 
test results would raise a number of due process 
‘problems different from those associated with the 
chemical testing of bodily fluids. The arresting 
officer’s “reading” of the HGN test cannot be veri- 
fied or duplicated by an independent party ... 
The test’s recognized margin of error provides prob- 
lems as to criminal convictions which require 
proof of guilt beyond a reasonable doubt. The 
circumstances under which the test is administered 
at roadside may affect the reliability of the test 
results. Nystagmus may be caused by conditions 
other than alcohol intoxication. And finally, the 
far more accurate chemical testing devices are read- 
ily available. 


Our limitation on the use of HGN test results is 
also consistent with Arizona’s DUI statute. When 
referring to the tests to be administered to deter- 
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mine BAC, the statute speaks in terms of “taking” 
blood, urine and breath samples from the defen- 
dant for “analysis”.... Clearly, BAC under 
Section 12-692 is to be determined deductively 


’ from analysis of body fluids, not inductively from 


observation of involuntary bodily movements. 
In many cases, as in People v. Vega, the 
sole evidence regarding the HGN test is the 
testimony of the arresting officer or officer 
called to the scene to administer the road- 
side tests. This officer should be required 
to discuss his training and qualifications to 
administer the test prior to the admission 
of his opinions or conclusions relative to the 
intoxicated state of the accused based on 
the test. If no blood, breath, or urine tests 
are in evidence to be corroborated by the 
HGN test, an objection to its admission 
should be registered. Additionally, if the of- 
ficer does not testify to a BAC level, the 
actual question of the relevancy of the HGN 
test, in the absence of breath, blood or urine 
tests to be corroborated, should be raised. 
As stated by Pangman, 
If the officer merely testifies that the defendant 
“flunked” the nystagmus test, this changes noth- 
ing. One “flunks” by having a reading in excess 
of a certain blood alcohol level-and so the test 
remains one designed to determine the blood al- 
cohol content of an individual. See also L. Tay- 
lor, supra, note 16, Section 2.44, at 232. There- 
fore, the officer’s testimony that defendant 
“flunked” the test without extrapolating a BAC 
does nothing more than prove that the defendant 
had nystagmus. The test was not admitted for the 
purpose for which it was designed, and therefore 


has no validity or relevance at all on the issue of 
intoxication. 


Other courts and commentators have sug- 

gested variations on the Frye standard, but 
the testimony regarding the HGN test is 
often lacking under even the most flexible 
of tests. The court in United States v. Down- 
ing, 753 F. 2d 1224 (3d Cir. 1985), rejected 
the Frye test as reflecting too conservative 
an approach, stating: 
In our view, Rule 702 (Fed. R. Evid.) requires 
that a district court ruling upon the admission 
of (novel) scientific evidence, i.e., evidence whose 
scientific fundaments are not suitable candidates 
for judicial notice, conduct a preliminary inquiry 
focusing on 1) the soundness and reliability of 
the process or technique used in generating the 
evidence, 2) the possibility that admitting the evi- 
dence would overwhelm, confuse, or mislead the 
jury, and 3) the proffered connection between the 
scientific research or test result to be presented, 
and particular disputed factual issue in the case. 

In assessing the “reliability” aspect of the 
Downing test, the court should consider the 
“novelty” of the new technique, the existence 
of specialized literature dealing with the tech- 
nique, the qualifications and professional 
Stature of expert witnesses, the frequency 
with which a technique leads to erroneous 
results and the type of error generated, and 


whether expert testimony has been offered 
in earlier cases to support or dispute the mer- 
its of a particular scientific procedure.!! 
Once the reliability is assessed, 


[T]he court must also weigh any danger that the 
evidence might confuse or mislead the jury ... 
the danger that scientific evidence will mislead 
the jury might be greatest, for example, where the 
jury is not presented with the data on which the 
expert relies, but must instead accept the expert’s 
assertions as to the accuracy of his conclu- 
sions. ... Techniques that rely on the use of a 
mechanical device to produce data as well as upon 
the exercise of an expert’s subjective judgment 
to draw conclusions from the data would also 


1982). Defense counsel should thus stead- 
fastly object to the admission of any non- 
expert testimony regarding the HGN test, 
absent (A) prior, expert testimony, and (B) 
substantial predicate testimony regarding 
scientific acceptance, relevant literature, sig- 
nificant causes of nystagmus other than 
intoxication, percentage of false positives, 
and purpose of the HGN test (to extrapo- 
late blood alcohol content). The inherent 
unacceptability and unreliability of the test 
must be emphasized to judge or jury as well 
as its potential to confuse and mislead the 


The inherent unacceptability and unreliability of the test must 
be emphasized to judge or jury as well as its potential to 
confuse and mislead the factfinder on the issue of intoxication 


seem to raise at least the possibility of confusion 
or misleading the jury. The trial court must then 
balance its assessment of the reliability of a novel 
scientific technique against the danger that the 
evidence, even though reliable, might nonethe- 
less confuse or mislead the finder of fact, and 
decide whether the evidence should be admitted. 
Id. at 1239-1240. 

Finally, the Downing court advocates 
“added caution” on the part of the trial court 
in criminal cases, when unreliable or mis- 
leading scientific evidence will increase the 
likelihood of an erroneous verdict, particu- 
larly “where the prosecution, rather than the 
defendant, seeks to introduce the evidence.” 

The Florida courts in Delap v. State, 440 

So.2d 1242 (Fla. 1983); Stevens v. State, 419 
So.2d 1058 (Fla. 1982), seem to have 
adopted a combination of Downing and 
Frye, holding that: 
[W]here evidence is based solely upon scientific 
tests and experiments, it is essential that the reli- 
ability of the test be recognized and accepted by 
scientists or that the demonstration pass from the 
stage of experimentation to that of reasonable de- 
monstrability. 

In Florida, determination of an issue con- 
cerning a subject’s “general acceptance by 
the relevant scientific community is usually 
a discretionary call by the trial court and is 
subject to the abuse of discretion standard.” 
Brown v. State, 477 So.2d 609 (Fla. Ist DCA 
1985); Stevens v. State, 419 So.2d 1058 (Fla. 


factfinder on the issue of intoxication. 

In any event, all the courts that have evalu- 
ated the admissibility of the HGN test have 
required a foundation based, at least in part, 
on expert testimony.!2 In Vega, the court 


specifically ruled that when the nonexpert- 


arresting officer was the sole witness for the 
state regarding the HGN test, there was in- 
adequate foundation for testimony as to the 
test results. Defense counsel should thus ar- 
gue that in the face of the questionable 
validity and scientific acceptance of the 
HGN test, the court’s decision to admit this 
novel scientific evidence based solely on a 
layman’s testimony is error. 

In sum, the HGN test is subject to chal- 
lenge on the basis of (A) inherent scientific 
unreliability and unacceptability; (B) lack 
of precision and training in its administra- 
tion; (C) potential to confuse and mislead 
the factfinder; (D) necessity that a blood al- 
cohol level be extrapolated from the test 
results; and (E) necessity that expert testi- 
mony be presented to establish sufficient 
predicate for its admission into evidence at 
trial. 

Defense counsel should assert that the 
HGN test is generally inadmissible on the 
issue of an accused’s degree of intoxication 
using any or all of these arguments, and thus 
will effectively preserve the issue for appel- 
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late review should the trial court admit the 
evidence despite defense counsel’s objec- 
tions. Until such time as the Florida Su- 
preme Court definitively rules on the admis- 
sibility of the HGN test, the steadfast and 
repeated objections of defense counsel to any 
testimony regarding HGN as a means to es- 
tablish degree of intoxication is the only sure 
way to protect the rights of the DUI client. 8 


' Drinking/ Driving Law Letter, Vol. 6, #1, 
p. 2(January 9; 1987), 

2 Id., at vol. 5, no. 6, pp. 1-5. [Emphasis sup- 
plied]. 

3 Pangman, W., Horizontal Gaze Nys- 
tagumus: The New Drunk Driving Alchemy, THe 
Cuampion, pp. 6-11 (April 1987) [hereinafter cited 
as Pangman]. 

4 Id. See also Drinking/ Driving Law Letter, 
vol. 5, no. 6 

5 Pangman, supra note 3. 

6 Id., at pp. 7-8; TayLor, L., Drunk Drivinc 
DerFense 2d ed. (1986) [hereinafter cited as Tay- 
LOR. 

7 Pangman, supra note 3, at p. 8; Tharp, 
Moskowitz & Burns, Circadian Effects on Alco- 
hol Gaze Nystagmus, 18 Psycuopuysio.ocy 193 
(1981). 

8 Taylor, supra note 6, at p. 336. 

9 Pangman, supra note 3, at p. 8. 

!0THE MeRcH MANUAL oF DiaGNosis AND 

Tuerapy, 14th ed. (1982). 

'! See, e.g., S. SALTZBURGAND K. REDDEN, FED- 
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1982) (“reasonable scientific acceptance”); State 
v. Temple, 302 N.C. 1, 273 S.E. 2d 273 (1981) 
(“new scientific evidence can be admitted when 
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Novel Scientific Evidence: Frye v. United States, 
A Half Century Later, 80 Cotum.L. Rev. 1197, 
1249-50 (1980) (“criminal defendant and civil liti- 
gants should be required to establish the validity 
of the scientific principle or technique by a pre- 
ponderance of the evidence; the prosecution ina 
criminal trial should be required to prove valid- 
ity beyond a reasonable doubt.”) 
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753 F.2d 1224 (3d Cir. 1985); People v. Vega, 145 
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Law Related Education 


An Effective Way to Help Students Learn About the Law 
and to Help Improve the Image of Lawyers in the Community 


by Michael J. Glazer and Annette Boyd Pitts 


During the bicentennial celebration of the 
U.S. Constitution, there have been many op- 
portunities for lawyers to go into elemen- 
tary and secondary classrooms to help teach 
about this important document. Lawyers 
should be the most obvious resource that 
teachers use to help students understand the 
role the Constitution plays in their daily 
lives. 

The bicentennial provides a natural op- 
portunity for local bar associations to ex- 
pand existing law related education (LRE) 
programs or to begin an ongoing relation- 
ship with the schools in which none has pre- 
viously existed. 

One of the nation’s leading scholars on 
LRE has identified a number of interrelated 
reasons why study of the law is so impor- 
tant.! Law is a pervasive force in our soci- 
ety. Principles such as sharing, property 
rights, fairness and compulsory schooling 
are legal concepts that affect children at very 
early stages in life. As children mature and 
get jobs, buy cars, enter into contracts, or 
make decisions about drinking, the knowl- 
edge of the law becomes an increasingly im- 
portant part of a child’s education. Despite 
this, less than 20 percent of precollege stu- 
dents are reportedly exposed to law-related 
courses. 

An effective LRE program that includes 
lawyer involvement can also provide infor- 
mation about the law, help students under- 
stand the system and provide an “antidote 
to alienation” that students may feel as a re- 
sult of being subjected to legal systems they 
don’t understand, can’t control and feel are 
rigged against them. As students become “le- 
gally literate,” they can gain practical knowl- 
edge about crime, drugs, student rights, con- 
sumer law, family law and the environment. 


By understanding the law, students are 
more likely to become active participants 
as opposed to cynical and critical bystand- 
ers. 

Law related education, even with the 
youngest children, helps to develop analyti- 
cal skills. By analyzing a specific case or 
problem (that can be as simple or as com- 
plex as the age group allows), students can 
develop problem-solving skills and critical 
thinking abilities. They can look for the 
cause of a problem, recognize the merits to 
both sides of a dispute, identify applicable 
legal concepts and look at various alterna- 
tives to resolve the dispute.” 

An ongoing relationship between the le- 
gal profession and the schools is not just 
beneficial to students and teachers. It will 
come as no great revelation that the legal 
profession continues to suffer a less than per- 
fect reputation. The schools provide a posi- 
tive, nonadversarial setting for lawyers to 
work with students, teachers and parents to- 
ward common goals. In these times in which 
local bar associations rarely have a lot of 
money to spend, an LRE program provides 
an inexpensive way to build a much more 
positive public image. As an added bene- 
fit, working with young people happens to 
be a lot of fun. 

In developing and expanding LRE pro- 
grams, the lawyers of Florida are fortunate 
to have the Florida Law Related Education 
Association as a resource. 


Florida Law Related Education 
Association 

The Florida Law Related Education As- 
sociation grew from a demonstrated need 
for an organized LRE movement in Flor- 
ida and was incorporated in November of 
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1984 as a private, nonprofit organization. 
The original purpose of the organization as 
stated in its articles is to promote public un- 
derstanding of the law through the implemen- 
tation and expansion of quality law related 
education programs in Florida’s public and 
private schools. 

The history of the organization dates 
back some 10 years as a Highlands County 
jury found a 16-year-old boy guilty of the 
particularly heinous crime of robbing and 
stomping to death a 64-year-old woman. 
Upon showing no remorse for his action, 
the jury recommended the death sentence 
for the youth and prompted Circuit Judge 
Clifton M. Kelly, author of The Conse- 
quences of Crime, to wonder whether the 
woman might still be alive if the boy had 
been taught to respect the law and been 
warned of the predictable consequences of 
his behavior. It became apparent that the 
only means the youth could have had to at- 
tain such training would have been through 
compulsory attendance in Florida’s public 
school system. 

Judge Kelly, now retired, spearheaded ef- 
forts in Florida to reduce crime through 
education. Often referred to as the Father 
of LRE in Florida, Judge Kelly appeared 
before the Florida Senate Public Education 
Committee to explain his idea of teaching 
young people in Florida’s public schools to 
respect society’s laws. Through his efforts 
and the support of the Florida Senate, F.S. 
§233.0615 became law and created the law 
education program. The statute governing 
law education in Florida’s public schools pro- 
vides for “instruction in the rights and duties 
of citizens under the law and under state and 
federal constitutions, with particular empha- 
sis on the consequences to the individual 


and society of disobedience of the law.” 

Recognizing the need to involve Florida’s 
legal profession in these programs, The Flor- 
ida Bar initiated its Youth and the Law 
Program which provided a valuable serv- 
ice in training teachers and coordinating law 
related education efforts for over four years. 
The program was disbanded due to fund- 
ing problems. However, leaders of the Bar 
recognized the enormous need for this pub- 
lic interest program and efforts were begun 
to revitalize the project. 

The Florida Bar Law Related Education 
Program was organized in April 1984. An- 
nette Boyd Pitts of Tallahassee was hired 
to direct the program and assist the Bar’s 
Law Related Education Committee in fol- 
lowing through on its new objectives. 
County Judge Mike Carter of Wakulla 
County and attorneys Marshall R. Cassedy 
of Tallahassee and William F. Crary II of 
Stuart were among the leaders of this revi- 
talization. The main objective of the pro- 
gram was to create a private association 
independent of, and yet working closely 
with, The Florida Bar to serve as a consor- 
tium for lawyers, educators, law enforce- 
ment officers and others interested in pro- 
moting law related education. Funds were 
acquired to support the association in 1985 
through the U.S. Department of Education, 
U. S. Department of Justice and The Flor- 
ida Bar Foundation. The Florida Supreme 
Court generously allowed the association 
to iocate its offices within its building. 

Today, the association is initiating its 
third year of operation and provides a va- 
riety of services, including training for edu- 
cators, lawyers and law enforcement offi- 
cers, technical assistance to school districts, 
awareness activities, and a variety of spe- 
cial projects and statewide programs. Fund- 
ing is still heavily reliant upon grants. The 
Florida Bar Foundation has been a contin- 
ued supporter of the association through its 
Interest on Trust Accounts Program. In a 
recent survey conducted by the association, 
it was found that 65 of 67 school districts 
in Florida have some form of LRE in their 
curriculum. Florida’s efforts are quickly be- 
coming recognized as a model for other 
states across the country. 

The association provides a variety of serv- 
ices specifically to lawyers. A clearinghouse 
for law related education texts and re- 
sources is available for lawyers seeking 
suggested activities for the classroom. Spe- 
cific books designed to assist lawyers in the 
classroom (K-12) are on file and may be bor- 
rowed for periods of one month or longer. 
The association provides a variety of train- 
ing sessions and can assist voluntary bar 


associations in establishing active law re- 
lated education programs such as Adopt-a- 
School projects. A quarterly law related edu- 
cation newsletter, L.E.A.R.N.-ing About 
the Law, is also available to lawyers inter- 
ested in Florida’s law related education 
programs. Staff links attorneys with local 
education contacts statewide,- thereby 
strengthening efforts within our school sys- 
tems. At least 17 school districts report 
having no attorney involvement in their pro- 
grams. 

The Florida Law Related Education As- 
sociation is a direct result of attorney efforts 
to serve the public. The association hopes 
to provide lawyers with the resources to help 
teach students about the law. Not only are 
attorneys needed as in-class presenters, they 


By virtue of their “real 
world” involvement and 
credibility, attorneys have 
the ability to influence 
students’ views and 
attitudes toward the law 


are also essential to the success of special 
projects such as mock trials. Through law 
related education, students become famil- 
iar with the impact of the law on their daily 
lives as juveniles, family members, automo- 
bile drivers and consumers. It provides 
lawyers with an opportunity to serve in the 
public interest. By virtue of their “real 
world” involvement and credibility, attor- 
neys have the ability to influence students’ 
views and attitudes toward the law. 

The association is involved with a vari- 
ety of special projects this year to enhance 
law related education efforts in Florida. Of 
particular significance is the educational com- 
memoration of the bicentennial of the sign- 
ing of the U.S. Constitution (1987) and the 
ratification of the Bill of Rights (1991). The 
association has been selected to serve as the 
state coordinating entity to organize Flor- 
ida’s participation in the National Bicenten- 
nial Competition on the Constitution and 
the Bill of Rights. This program, funded un- 
der an act of Congress, consists of imple- 
menting a six-week substantive study of the 
Constitution in secondary classrooms in 
each of Florida’s congressional districts. 
Mock congressional hearings will take place 
after the program is completed to help stu- 


dents gain a first hand look at the Consti- 
tution in action. 

Another major bicentennial program to 
help students gain a contemporary look at 
the Constitution is a project funded coop- 
eratively by The Florida Bar and The Flor- 
ida Bar Foundation. Project Understanding 
consists of two videotaped programs enti- 
tled “Criminal Justice and the Rights of the 
Accused” and “The First Amendment in the 
Classroom.” The programs were produced 
by Columbia University Seminars on Me- 
dia and Society and have been aired on 
Florida’s PBS network. The association is 
developing instructional materials for class- 
room use. Lawyers are needed to assist with 
implementing both of these projects across 
Florida. 


The Tallahassee Bar Association 
Provides One Program Model 

The Florida Bar Law Related Education 
Committee recently conducted a LRE sur- 
vey of voluntary bar associations. Of the 
more than 30 responses, approximately one- 
third had LRE committees that helped or- 
ganize local activities. Some of these pro- 
jects have been described in recent articles 
in this magazine.* Many others are involved 
with the schools through occasional guest 
speakers, mock trials, etc., often centered 
around Law Week activities. , 

The Tallahassee Bar Association is in- 
volved with a program with the schools that 
is easily adaptable to a local bar association 
of any size. The Leon County Schools, the 
Chamber of Commerce, state government 
and the Tallahassee Bar Association have 
developed the Partners for Excellence Pro- 
gram. The program is based on an adopt-a- 
school model utilized in Austin, Texas. 
Through Partners for Excellence, partner- 
ships are established between schools and 
law firms (or legal departments of state agen- 
cies), private businesses and state govern- 
ment agencies. The partners provide an 
ongoing resource for the schools to call on 
to help with a variety of projects. The legal 
partnerships focus on law related education 
at all grade levels and provide the schools 
with the opportunity to use a lawyer through- 
out the school year, not just during Law 
Week. The law partners can serve as guest 
speakers, provide training to the teachers, 
help with field trips, organize mock trials 
and become involved with a variety of pro- 
jects that are limited only by the imagination 
of the lawyers, teachers and students in- 
volved with the program. 

This past October, the TBA, the Leon 
County Schools, The Florida Bar and the 
FLREA arranged for David M. Schimmel, 
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a Yale-trained lawyer and professor of edu- 
cation at the University of Massachusetts, 
Amherst, to conduct a half-day workshop 
in Tallahassee on how to implement and en- 
hance lawyer-teacher partnerships. Approxi- 
mately 50 lawyers and teachers attended. 
Professor Schimmel, whose appearances are 
sponsored by the Phi Alpha Delta legal fra- 
ternity, travels throughout the country in- 
structing lawyers and teachers on how to 
implement legal partnership programs. The 
workshop materials were purchased at a 
very low cost and the overall expense of the 
seminar (which was approved for CLE 
credit) was minimal, particularly when com- 
pared to the benefits received.° 


Program Suggestions 

Lawyers can become involved with LRE 
on an individual or collective basis. Individ- 
ual attorneys may wish to contact their local 
bar association to see if a law related edu- 
cation committee exists. If not, they may 
want to suggest expanding their Law Day 
committees to include a more extensive 
LRE program. Voluntary bars may insti- 
tute an adopt-a-school program, speakers 
bureau, or other form of school related as- 
sistance. Law school projects are yet an- 
other means of program involvement. The 
Florida Law Related Education Association 
can provide assistance in locating school con- 
tacts to begin implementation of the pro- 
grams and discuss specific needs. 

If a lawyer prefers to make knowledge 
and expertise available on an individual ba- 
sis to a specific school, the association can 
still assist. Law related education contacts 
have been established in each of Florida’s 
67 school districts. Whether one wishes to 
serve as a resource to the teacher, speak di- 
rectly with students, coach a mock trial 
team, assist with curriculum development, 
or serve on an advisory committee, lawyers 
can provide a valuable resource to the 
schools. 

The association can help you prepare class- 
room speakers for presentations to elemen- 
tary or secondary classrooms. A variety of 
textbooks, resource materials, and vide- 
otapes are available to help students under- 
stand the law and prepare attorneys for 
classroom presentations. In addition, the as- 
sociation provides guidelines to assist law- 
yers in being effective resource persons. 
Many lawyers call association staff to gain 
ideas for law-related lesson plans or prac- 


tice a presentation before they go into the © 


classroom. Whatever the need, staff willdo 
their best to help. 

Law related education programs make 
good sense. Not only do they help students 
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learn their rights and responsibilities as citi- 
zens, national studies have also found these 
programs reduce delinquency. Involvement 
with law related education programs will 
benefit students, teachers, lawyers, the 
courts and society. 

To become involved in a local or state- 
wide capacity, contact Annette Boyd Pitts, 
Executive Director, The Florida Law Re- 
lated Education Association, Supreme 
Court Building, Tallahassee, Florida 32399- 
1906 or call 904-681-6150, or contact Karen 
Kelly, Program Developer, Law Related 
Education Committee, The Florida Bar, 600 
Apalachee Parkway, Tallahassee, Florida 
32301-8226, or call (904) 222-5286. BJ 


' David M. Schimmel, J.D., professor of edu- 
cation, University of Massachusetts, Amherst. 

2 Schimmel, David M. The Law- Teacher Part- 
nership Program — A Resource Guide for At- 
torneys in Law-Related Education, Phi Alpha 
Delta Public Service Center (1986). 

3 The authors would like to thank Karen Kelly 
of The Florida Bar staff for her assistance with 
this survey. 

4 Escambia-Santq Rosa Project LEAD Com- 
bats Drug Abuse by Youth, 61 Fia. B. J. 37 
(1987). Clearwater Bar Enhances Law- Related 
Education in Local High Schools, 61 Fua. B. J. 
49 (1987). 

> Additional information regarding Professor 
Schimmel can be obtained from either of the 
authors of this article or from Karen Kelly at The 
Florida Bar. 


Annette Boyd Pitts is executive 
director of The Florida Law Related 
Education Association and former 
law related education coordinator of 
The Florida Bar. 


Michael J. Glazer is a partner at 
Ausley, McMullen, McGehee, 
Carothers & Proctor, Tallahassee. He 
received his J.D. in 1979 at Emory 
University and his B.S. in 1976 at 
Florida State University. His primary 
area of practice is administrative law. 
Mr. Glazer is chairman of The Florida 
Bar Law Related Education Com- 
mittee. 

They write this column on behalf of 
the Law Related Education Com- 
mittee. 
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Real Property, Probate 
and Trust Law 


The decision in Coastal Petroleum Co. 
v. American Cyanamid Co., 492 So. 2d 339 
(Fla. 1986)—a decision widely hailed by the 
press as one to “Save our Rivers”—went far 
beyond confirming the state’s ownership of 
lands beneath navigable waters. It inadver- 
tently created a title cloud which casts doubt 
on the. ownership of all of the waterfront 
property in the state and often on the own- 
ership of land at great distances from any 
waterbody. Most will agree that, as a mat- 
ter of policy, the state ought to own Florida’s 
navigable waterbodies—its lakes and riv- 
ers—and the lands under those waterbodies. 
The Coastal decision achieved this result by 
eliminating many of the summary argu- 
ments that could be made for private own- 
ership of navigable waterbodies.! The 
trouble comes, not when one applies Coastal 
to currently navigable waters, but when one 
applies Coastal to lands which are cur- 
rently—and have been for recorded mem- 
ory—high and dry. 

Without the benefit of the summary 
means of confirming title, eliminated by 
Coastal, one must rely on a body of com- 
mon law rules and an examination of con- 
ditions and occurrences over the last 140 
years to determine who, as between the state 
and the private owner, owns a given parcel. 
In applying those rules, one reaches the con- 
clusion that the land hundreds even thou- 
sands of yards above the existing waterlevel 
may be sovereignty land owned by the state. 
For those who bought the land and have 
for years farmed it, paid taxes on it, and 
even built their homes on it, this is certainly 
a disturbing conclusion. Equally signifi- 
cantly, and regardless of the actual owner- 
ship, the potential for state claims clouds 


“Save our Rivers” or “Save our Property”: 
The Costs and Consequences of Coastal 


by Joseph W. Jacobs and Alan B. Fields 


the title and reduces the marketability of 
the property. 

To explain the origination of this title 
cloud, which we refer to as the “sovereignty 
lands problem,” we must first review a por- 
tion of Florida’s real property history. 


Historical Background— 
Genesis of the Problem 

Following the War of 1812, Spain ceded 
the State of Florida and its land (subject 
only to a few pre-existing land grants) to 
the United States. Following Florida’s ad- 
mission into the Union on March 3, 1845, 
title to much of this land passed to the state 
government, under several different grants 
and legal doctrines. For purposes of this 
analysis, only two of these granting doc- 
trines need be addressed: The equal footing 
doctrine and the Swamp and Overflowed 
Lands Act. 

Immediately upon becoming a state, the 
State of Florida acquired title to all lands 
under navigable waters (so called “sover- 
eignty lands”) through the common law 
“equal footing” doctrine. This occurred auto- 
matically on March 3, 1845, without any 
formal conveyance and without an express 
identification of the sovereignty lands con- 
veyed. As the name implies, the doctrine was 
designed to treat new states on an equal foot- 
ing with the original 13 which emerged from 
the Revolution with title to their own sov- 
ereignty lands. 

Some 20 years before Florida became a 
state, the United States commissioned a sur- 
vey of the new region, directing its surveyors 
to “accurately meander, by course and dis- 
tance all navigable rivers . . . all navigable 
bayous flowing from or into such rivers; 
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[and] all lakes or deep ponds.” The survey- 
ors went forth, surveyed and meandered 
those waterbodies they deemed navigable. 
No attempt was made to meander or other- 
wise draw boundaries along or around other 
waterbodies, although the exact extent of 
non-navigable waterbodies was noted in the 
surveys where the waterbodies intersected 
section lines. In due course, these surveys 
were completed and submitted to and ap- 
proved by the state. 

The second, and by volume much larger, 
category of lands passing from the federal 
to the state government was “swamp and 
overflowed” (S&O) lands. In 1850, Con- 
gress, to encourage the drainage and im- 
provement of swamps and wet lands, passed 
the Swamp and Overflowed Land Act of 
1850. Act of Sept. 28, 1850, ch. 84, 9 Stat. 
519. This act provided for the conveyance 
of S&O lands to the states with the expec- 
tation that they, in turn, would deed them 
to private hands. The idea was that private 
interests would drain and reclaim these 
lands, making them fit for agriculture or 
other purposes. 

Ultimately some 20 million acres, or 
about two-thirds of Florida’s land mass, 
passed to the State of Florida as S&O lands. 
The state, through the trustees of the Inter- 
nal Improvement Fund (the Governor and 
Cabinet) began actively selling off the S&O 
lands. The deeds given by the trustees were 
absolute on their face and purported to con- 
vey all of the trustees’ interest in the land. 
Neither these deeds nor the patents from 
the federal government (to the state of S&O 
lands or to private individuals) made men- 
tion of unmeandered waterbodies, even 
when such waterbodies were clearly shown 


on the federal surveys. The landowners paid 
a set price per acre, with the total based on 
the gross acreage in the parcel without any 
adjustment for unmeandered waterbodies. 
By contrast, when a parcel contained me- 
andered waterbodies, the trustees’ deeds 
carefully reserved (and did not bill the pur- 
chaser for) the lands below the meander 
lines. 

The purchasers paid taxes on this S&O 
land, farmed and built homes and other struc- 
tures, all without any indication that the 
state might claim some interest in the prop- 
erty described in their deeds. 

The state thus acquired all of the lands 
under navigable waterbodies and most of 
the adjacent lands by virtue of their char- 
acterization as swamp and overflowed 
lands. Beyond the federally commissioned 
surveys, no inventory or other description 
of sovereignty lands has been attempted. 
Coastal tells us that soveignty lands may 
well lie beneath waterbodies which were not 
meandered in the Griginal surveys and that 
such lands were implicitly reserved from the 
conveyances of S&O lands. Thus, today no 
one knows just which lands passed to the 
state under the unrecorded transfer of ti- 


tle worked by the equal footing doctrine. 
Or, from the other perspective, no one 
knows just which lands deeded by the trus- 
tees purported to convey the state’s interest 
in sovereignty lands. 


Governing Legal Doctrines 

There are basically five legal doctrines 
which in their interactions create the sover- 
eignty lands problem. They are: 

A. If a given waterbody was navigable on 
March 3, 1845, the lands under that water 
body are sovereignty lands and ownership 
passed to the state—more accurately to the 
legislature of the state—under the equal 
footing doctrine. The test of sovereignty 
lands is navigability in 1845; current navi- 
gability, if not irrelevant, at most gives rise 
to an inference of 1845 navigability. 

B. The dividing line between public and 
private ownership of lands adjacent to state- 
owned freshwater waterbodies is the ordi- 
nary high-water line (OHWL). The most 
recent Florida case addressing the issue, con- 
cluded “[t]he ordinary high water line 
(OHWL) is described as ‘the point up to 
which the presence and action of the water 
is so continuous as to destroy the value of 
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the land for agricultural purposes by pre- 
venting the growth of vegetation.’” Board 
of Trustees v. Walker Ranch, 496 So. 2d 
153, 155 (Fla. Sth D.C.A. 1986) quoting Til- 
den v. Smith, 94 Fla. 502, 113 So. 708, 712 
(1927). 

C. Changes in the OHWL resulting from 
slow, natural processes (accretion, reliction 
and erosion) change the dividing line be- 
tween public and private ownership. Avul- 
sive changes resulting from sudden or arti- 
ficial changes affecting the OHWL do not 
affect the boundary between state and pri- 
vate ownership. Thus, as the natural move- 
ment of waters build up or erode lands along 
one side of a waterbody, the line of demar- 
cation between public and private owner- 
ship adjusts to correspond to the then 
existing OHWL. On the other hand, avul- 
sive changes do not change this line of 
demarcation and over time a significant gap 
may develop between the water-line and the 
public-private boundary. The boundary be- 
tween private and state ownership is then 
not the current OHWL, but rather the 
OHWL which would exist had there been 
no avulsive changes since the date of state- 
hood. 

D. There is a rebuttable presumption that 
waterbodies which were meandered in the 
original U.S. government surveys were navi- 
gable and conversely that unmeandered 
waterbodies were not. This however is not 
an absolute rule, but may be challenged in 
court. 

E. The state does not lose title to any sov- 
ereignty lands through the application of 
the Marketable Record Title Act (MRTA), - 
the doctrine of contemporaneous determi- 
nation (determination by the original sur- 
veyors), or the doctrine of legal estoppel (if 
you sell something you don’t own and later 
acquire it, title passes automatically). This 
was the holding of Coastal. 


The Problem Today 

The problem in the wake of the Coastal 
decision is one of uncertainty. For years, 
the practicing bar, relying on a series of cases 
implicitly overruled by Coastal, had believed 
that if the state sold land to you, and that 
deed contained no exclusion for waterbod- 
ies and the official survey showed no navi- 
gable waterbody, you owned the land. 
Moreover, the bar believed that MRTA and 
other title doctrines confirmed this common- 
sense result. 

Coastal held that the trustees, until mod- 
ern times, lacked the power to convey the 
state’s title to sovereignty lands and accord- 
ingly that the trustees’ S&O deeds, no 
matter how absolute on their face, did not 
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convey any sovereignty lands. This leaves 
it to the lower courts to identify the sover- 
eignty lands by deciding the questions of 
(1) whether a given waterbody was naviga- 
ble in 1845 and (2) where the OHWL would 
be had there been no avulsive changes in 
the last 140 years. Both of these determina- 
tions are difficult, requiring fact and expert 
intensive proofs, and are likely to yield un- 
certain and inconsistent results. 

Absent the serendipitous location of a 
mid-nineteenth century document demon- 
strating navigability, there is no direct 
manner of determining whether a given wa- 
terbody was navigable on the date of state- 
hood. The only consistently available con- 
temporaneous records are the original 
government surveys, which themselves are 
subject to error. Perhaps equally disturb- 
ing, at least as to unmeandered waters, is 
that the presumption of nonnavigability 
runs against state ownership. This suggests 
a possibility, if not a probability, that the 
state will not, if the issue is pressed, be able 
to prove the 1845 navigability of waterbod- 
ies which are obviously navigable today. 

The determination of the OHWL is more 
complex still—it requires an analysis of all 
avulsive changes since statehood. In order 
to determine the boundary between state 
and private land—which owing to avulsive 
changes, likely does not coincide with the 
current OHWL—courts must analyze the 
interaction of a host of complex factors. 
This uncertainty was brought to the fore- 
front in Coastal in which the state claimed 
(1) that the Peace and Alafia Rivers, north 
of Township 39 South, although not me- 
andered, were navigable and thus state 
property, and (2) that because of avulsive 
lowering of the water, the area owned by 
the state extended hundreds of yards be- 
yond the physical river, past a cypress 
swamp to the upland edge of an area of 
mixed hardwoods. 

More recently the trustees filed and im- 
mediately dismissed a quiet title action as 
to lands adjacent to the Kissimmee River. 
Trustees of the Internal Improvement Trust 
Fund v. Latt Maxcy Corporation, Case No. 
87-2044 (Fla. 9th Cir. Ct. 1987). This ac- 
tion restated applicable law in claiming 
lands “which lie below the ordinary high 
water line of the Kissimmee River as such 
line existed immediately prior to [certain 
avulsive changes].” Yet the claim, without 
specifically describing the extent of the state 
claim, listed lands in 25 sections, some more 
than two miles from the river (as shown on 
pre-1965 maps) as being affected. The De- 
partment of Natural Resources (DNR), as 

evidenced by documents available in a crimi- 


nal trespass case involving the same lands, 
takes the position that state ownership in- 
cludes thousands of acres of sometimes wet, 
sometimes dry, frequently muddy, marsh 
and swampland. 

Such expansive state claims cast a “sov- 
ereignty cloud” over much of the land in 
this state. Over 20 million acres were char- 
acterized as being “more wet than dry” and 
conveyed to the State of Florida as 
S&O lands. More recently, Douglas A. 
Thompson, assistant chief of the DNR Bureau 
of Survey and Mapping, wrote “[w]e have 
consistently found the OHWL to be 500 to 
2000 feet landward from the open water.”2 
The use of that generalized standard raises 
questions as to the ownership of many of 
Florida’s prime waterfront residences. 

Regrettably there is no expedient or af- 
fordable means of determining the owner- 
ship of a riparian parcel or of preventing 
what many would characterize as excessive 
ownership claims by state agencies. Absent 
ajudicial determination addressing the fact 
and expert intensive questions of (1) whether 
a waterbody was navigable in 1845, and (2) 
if so, how wide it would be today had there 
been no avulsive changes, no one can state 
with certainty whether a given parcel 
(whether or not riparian) close to an argu- 
ably navigable waterbody is in fact avul- 
sively exposed sovereignty land. The fact 
that an individual has a deed from the state, 
has improved the property and has paid 
taxes does not matter. It may still be state 
land. 


The State’s Position 

The Department of Natural Resources 
is charged by F.S. §253.002 (1985) with the 
duty of defending the state’s title to its prop- 
erty. At first blush, DNR seems to be the 
principal beneficiary of the post-Coastal un- 
certainty. It is in an enviable litigating 
position. 

It has amassed the technical expertise 
needed to wage a sophisticated sovereignty 
lands fight. Its strategy for the “reclama- 
tion” of the state’s lands from existing 
deedholders may proceed leisurely, because 
there is no statute of limitations or other 
bar compelling prompt resolution of the un- 
certainty. DNR may, then, continue its 
present policy of simply defending any quiet 
title actions which might arise and otherwise 
bringing the occasional offensive action 
when significant state interests are involved. 

There is, however, some evidence that the 
state’s position as Coastal’s prime benefici- 
ary is a mixed blessing. Two examples 
demonstrate the potential for disrupting the 
interests of the state. 
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© Recently the Suwannee River Water 
Management District contracted to pur- 
chase from a developer, on terms favorable 
to the district, wetlands surrounding the 
headwaters of the Aucilla River. The de- 
veloper’s title deraigned from S&O deeds 
executed by the trustees in the mid-1800’s. 
The district, due to the sovereignty lands 
problem, was unable to confirm marketable 
title and complete the purchase. When asked 
its opinion, DNR responded that it believed 
the Aucilla was navigable at statehood and 
that much of the acreage under contract was 
sovereignty land. It would cost $10 per foot 
to perform the survey needed to draw the 
boundary. While all parties concede that the 
sale is desirable, the district’s land acquisi- 
tion program is now stymied. 

@ Three hunters, arrested in a marsh over 
a mile from the currént banks of the Kis- 
simmee River, were charged criminally with 
armed trespassing on private property. They 
defended by alleging that the land in ques- 
tion was sovereignty land and subpoenaed 
a DNR surveyor to testify on their behalf. 
The state faced a delicious irony. Convic- 
tion of the hunter would involve proof 
beyond a reasonable doubt that the lands 
in question were not sovereignty lands, with 
potentially unpleasant collateral effects 
when and if the deedholder seeks to estab- 
lish his title. 

In all fairness, one must note that the law 
is not consistently in favor of state owner- 
ship. The state must seemingly overcome 
a presumption that unmeandered waterbod- 
ies were nonnavigable. Odom v. Deltona 
Corp,, 341 So. 2d 977, 989 (Fla. 1976). And 


although no cases have yet addressed the 
issue, it logically follows that if a waterbody 
is avulsively raised or rerouted, it is then 
on private land and arguably subject to fenc- 
ing as was done on the Wakulla River. 


What the Future Holds 

We anticipate a growing sovereignty lands 
caseload, as more and more landowners en- 
counter mortgages orssales that will not 
close, or have permits denied because the 
state is alleged to own “their” land. Resolv- 
ing these issues under existing law would 
be frightfully expensive and a tremendous 
burden on an already overburdened judi- 
cial system. The DNR estimated that its cost 
just to determine the OHWL on the land 
in dispute along the Kissimmee would run 
between $500,000 and $1 million. Earlier 
DNR estimates of the cost to the state of a 
comprehensive statewide litigation program 
exceeds $1 billion. 

The sovereignty land problem is not go- 
ing to go away. It has been highlighted by 
some recent, expansive ownership claims, 
but restraint by current officials will.only 
defer, not eliminate, the problem. As the 
real property bar, title insurers and banks 
become increasingly aware of the problem, 
more and more titles will be rejected on this 
basis. The case by case approach of the ju- 
dicial system is ill suited to resolve the prob- 
lem and under current law the executive 
branch is seemingly powerless to generate 
a unilateral remedy. Only the legislature has 
the power to arrest this problem and elimi- 
nate the title cloud which affects massive 
amounts of Florida real property. 
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Inevitably the sovereignty lands disputes 
outlined in this article will arise. Whether 
they will reach the proportions feared by 
the authors is a matter of fair debate. Since 
no current mechanism either within or with- 
out government permits comprehensive 
tracking of the cases that may be arising 
throughout the state, the authors would wel- 
come hearing from Bar members whose cli- 
ents have faced, or are facing, sovereignty 
lands disputes. BU 


1 E.g., the Marketable Record Title Act, the 
doctrine of contemporaneous determination (de- 
termination by the original surveyors) and the 
doctrine of legal estoppel (if you sell something 
you don’t own and later acquire it, title passes 
automatically). 

2Excerpt from Department of Natural Re- 
sources Interoffice Memorandum from Douglas 
A. Thompson, assistant chief, Bureau of Survey 
and Mapping to Lee Rohe, assistant general coun- 
sel, dated January 13, 1987. Another portion of 
that memorandum indicates that past OH WL “de- 
terminations made under my supervision [found 
the OHWL to be] 1-2 feet below the ground ele- 
vation of the mature live oak community.” 

3State v. Juliano, Case No. 86-392 CF (Fla. 
19th Cir. Ct. 1986). DNR quickly brought, and 
then dismissed, a quiet title action following an 
agreement to initiate settlement discussions with 
the deedholder. Trustees of Internal Improvement 
Fund v. The Latt Maxcy Corp., Case No. 87- 
2044 (Fla. 9th Cir. Ct. 1987). 
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They write this column on behalf of 
the Real Property, Probate and Trust 
Law Section, David C. Brennan, 
chairman, and Robert J. Pleus, Jr., 
editor. 


62 THE FLORIDA BAR JOURNAL/JANUARY 1988 


COLLECTIBLE ANTIQUE 


PRINTS 


VANITY FAIR LAWYERS & JUDGES 
These rare original prints from the 
British journal, “Vanity Fair” make the 
perfect gift for home or office. Invest in 
your collection soon! 

Legal Vanity Fair Catalogue $2.00 


CLIVE BURDEN, INC. 
P.O. Box 2792 * Naples, FL 33939 


LAWYERS SERVICES PAGES 


Medical Experts 
Medical and Hospital tears 
Personal Injury 


| 2,000 Board Certified Medical Experts in all | 
| to review medical records, prepare written reports and 


© Experience: 10 years and 12.000 cases for 4,500 attorney 


Reasonable fee options Local attorney references 
]| © Financial assistance: designed in conformity. with ABA 
te Free books. one with foreword by Melvin Belli 


*. The Medical Quality 
3S . The American Board of Medical-Legal Cons 


(3) TOLL FREE: 1-800-336-0332 


NEIL 


Legal System For Microcomputers 


© Time/Cost Billing © General Ledger @ 
@ Accounts Payable with Checkwriting © 
Call or Write for Detailed Brochure 
Created and Supported by 


LAW FIRM MANAGEMENT, INC. 
406 S.W. 96th Court, Miami, FL 33174 
(305) 472-4531 


(813) 643-3484 


-ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric iliness & legal insanity v. 
organic brain syndrome & addictive disorder? 


‘PHYSICIAN 


& CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


@ ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


[WE TRACK THEM DOWN 
—OR YOU DON’T PAY 


When witnesses, defendents, beneficiaries, insureds, = 
policy holders, debtors have moved and left no o& 
forwarding address, we track them down ona world- @ 


wide scale. And if we don’t find your person, you don’t 
pay. Global's basic charge for a trace when the last known address is three 

years old or less is $180.00. 

CALL FOR MORE INFORMATION OR TO START A TRACE TODAY. 

1-800-663-6144 Toll Free 

ALASKA & HAWAII CALL 1-800-443-6144 

9 a.m.—7:30 p.m. EST 6 a.m.—4:30 p.m. PST Est. in 1967 


THE FLORIDA BAR JOURNAL/JANUARY 1988 63 


few: 
3 
© 


LAWYERS SERVICES PAGES 
HEIRS 


ice Evaluati 

oF DEBTORS Medical Malpractice ons 
EF DEFENDANTS A full service agency-tailored to specific issues 
related to medical & dental malpractice. 

© Medical Record Review Valuation 
eExpert Witness Obtainment Analysis 
eChronologies § Causation Disposition 


LINDA MATTOS 
& ASSOCIATES INC. 


to get results in 2 - 3 days or less! 470 Atlantic Avenue @ Boston, Massachusetts 02210 & 
NEW’ 


ne Telephone (800) 634-4671 (617) 482-2933 
someone critical to your case in 30 days or 
ae a guaranteed “NO TRACE - NO 


3.SKIP TRACE/REGULAR LOCATE ATTENTION 
TRACE ONO CHARGE* You pay only $195.00 ELORIDA BAR EXAM APPLICANTS 


= we find the person) from an address up to 


r years old. Searches from older addresses 
also available. 


When time is of the essence, ani d you need to 
NOW!! use “Rus! 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 


SEARCH 
Our affiliate, International Genealogical In your own home: 


Inc., finds missing heirs a w “ 
O TRACE - NO CHARGE - NO FEE ‘. Video Cassette “Nutshell Lectures 


coonee Searches are often court toe a Bat Comprehensive Audio Cassette Lectures 
Gustations are made without cost or Extensive Printed Course Notes 
obligation. 


Bar Exam Grading and Analysis 
Start your search today call Toll-Free CALL TOLL FREE 1-800-521-1916 FOR 


1-800-663-2255 COMPLETE INFORMATION AND A FREE SAMPLE 
(ALASKA/HAWAII - 1-800-426-9850) _ Or write to us at our National Bar Review 


headquarters as follows: 
INFERNNIONAL 
TRICING FLORIDA NORD BAR REVIEW COURSE 
SERNICES vx 5600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


MISSING HEIRS? 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Twenty years of prudent service to the legal, judicial and financial communities 
ALL FIELDS, TRY US FIRST! 


Phone collect or write 
NATIONWIDE FIDUCIARY RESEARCH, INC. 


(Forensic Genealogy) 


DEPT. FBU, 161 N.E. 2nd AVE. « BOCA RATON, FL 33429-1919 + (305) 368-0055 


Inquiries Professionally , ACCIDENT RECONSTRUCTION 
Analyzed FORENSIC PHYSICS 


Experts on Experts ® 


(813) 971-3759 _ mpa, FL 33613 


Los Angeles (213) 669-1660 
New York (212) 288-1120 


ae A lawyer should render public interest legal service. 


Miami (305) 372-5259 Rule 4-6.1, Rules Regulating The Florida Bar 
Peoria (309) 688-4857 To get involved call the Florida Pro Bono 


4617 NORTH PROSPECT ROAD Coordinators Association, (813) 366-6061 
PEORIA HEIGHTS, IL 61614 


64 THE FLORIDA BAR JOURNAL/JANUARY 1988 


Nw. | 
\ de | 
\ Veh | 
t 
“NO TRACE-NO 
“4 
2 
4 
ERT 
RESOURCES 
Expertise listing upon request Vehicular Collision-Electric Shock & Burns-Explosions-Slip & Fall-Seat Belt Defense 
| 
j 


Vital get the job done 


When speed is important, CIS outpaces the field. We can provide you with information 
on routine corporate and UCC transactions or other matters of public record because 
we use the best resources available: from the most advanced computerized searches to 
fast runs to all state agencies. CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES. INC. 


File and Retrieve Documents of Public Record *« UCC Information + Corporate Information * DMV Information 
Our services extend throughout Florida and the nation. 


P.O. Box 5828 « Tallahassee, FL 32314 502 East Park Avenue « Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 


vee 


er simple. Every. detail counts. 


Company. 50 Ww. 
Kellogg Blvd., PO. Box 645 


ort Lauderdale, FL 33310 
Co. Phone: 305/776-7824 
Co. Phone: 305/833-1 


WARREN F. BATEMA P.O. Box 38075 4 


